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M E M O B IA lL .

TO THE

Legislature o f MasssacJmseits.
T h e  undersigned Applicant feeling himself au

thorized by the constitution to lay his complaint before 
the Legislature, against such officers of government as 
promulgate principles which may be injurious to the 
welfare of society, and to request that such constitutional 
measures may be adopted as will effectually remedy the 
evil.

As the constitution of government is expressly de
clared to be a voluntary association of individuals, to 
furnish those who compose it with the power of enjoy
ing in safety the “ blessings o f  l i f e f  the principles of our 
constitution direct to the obtainment of these objects, by 
an equitable mode of making the laws, and a correct 
discernment in the Judicial officers in the administration 
of them.

The security o f  life is a consideration of the greatest 
iilagnitude in society. In a state of nature this blessing 
is held by a very precarious tenure. But when we form 
the social compact this valuable protection is not only 
to be enjoyed, but to be made known by such laws as 
that every citizen shall feel equally secure under them. 
This uiTalienable privilege is expressly guaranteed to the 
people of this Commonwealth by the declaration “ That 
no individual shall be deprived of life but by the judg
ment-of his Peers or the laws of the land.” It is there
fore a question of the highest consideration how far th#
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right o f  killing can be exercised by individuals. I f  a 
citizen cannot be deprived o f life but by the laws of the 
land, it is the duty of the legislature to inform the citi
zens what those laws are, and to remove from office in 
a constitutional manner such magistrates as may at any 
time promulgate principles subversive of them.

Government being thus instituted for the common 
good, the people haye a right to apply to the legislature 
whenever it may appear necessary that measures should 
be adopted to secure the blessings contemplated in the 
social compact.

In order to meet this question on the broadest basis, 
you applicant with submission to your Honors would 
mention one clause in the constitution which declares, 
“  That all laws which have heretofore been adopted, 
used, and approved, in the province, colony or state of 
Massachusetts, and usually practised on in the courts of 
law, shall still remain, and be in full force, Until altered, 
or repealed by the legislature ; such parts only excepted, 
as are repugnant to the rights and liberties o f  this const'll 
tutjond’

Here, may it please your honors, the undersigned 
would apply the foregoing authority, to an article in a 
charge delivered by Theophilus Parsons, Chief Justice 
of this Commonwealth, on Tuesday the 25th day of 
November, 1806, in the county of Suffolk, viz. “  But 
if the party killing had reasonable grounds for believing 
that the person slain had a felonious design against him, 
and under that supposition kill him ; although it should 
afterwards appear, that there was no such design, it will 
not be murder; but it will be either manslaughter or ex
cusable homicide, according to the degree of caution 
used, and the probable grounds of such a belief.” This 
is a principle of law laid down by the Chief Justice for 
the direction of a jury in the case of homicide. Your 
applicant would inquire, whether this doctrine of sus
picion as therein stated, is agreeable to those laws which 
have been “  usually practised” in our courts ? Whether 
rt is conformable to those maxims of “ piety, religion.
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and morality”  inculcated py our constitution ? W hether 
it corresponds with those “ standing laws to which the 
representative body have given their consent?” And 
whether such principles have usually been promulgated 
from the bench of justice, without the most cautionary 
details, when such circumstances will warrant the use of 
a deadly weapon ? These are questions highly inter
esting to the citizens, as connected with their publick 
and private safety. Unless this caution is used, is there 
not danger that such sentiments may have a tendency to 
produce the greatest evils, and the most distressing ca
lamities to society ? To what fatal disasters may not 
this doctrine lead ? may it not embolden the profligate 
to associate for the purpose of murder, and preconcert 
a course of evidence sufficient to embrace the modern 
doctrine of suspicion ? may not every social circle be 
rendered a bloody Araema to display the horrid effects 
of malice and revenge ? If this doctrine is within the 
common law, is it not repugnant to our constitution ? 
D id our fathers live under a law so crudely promulga
ted ? Do we wish our children to be educated in those 
principles, which may leave the innocent a prey to the 
profligate ? Are they not calculated to break down the 
mounds which government have erected to preserve the 
harmony of society ? Do they comport with the solemn 
injunctions of heaven ? “  Thou shalt do no murder,” or 
can they be plead at the tribunal of the Supreme Bein" 
in bar to the solemn denunciation of heaven, “  he who 
sheddeth man’s blood, by man shall his blood be shed ?” 

Your applicant is desirous to bring the question be
fore jo u r  Honors, as there appears a difference in the 
opinion of the Judges on this important subject. Judge 
Parsons in his Charge declares “ that even touching a 
map in anger— holding up a fist at him in a threatening 
or insulting manner, and when the injury however small 
is inflicted, it amounts to a battery which includes an 
assault.”— He further says, “  any assault made, not 
lightly, but with violence, or with circumstances of in
dignity upon a man’s person, if it be resented immedi-
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ately, and in the heat of blood, by kilting the party with 
a  deadly weapon, is a provocation which will reduce the 
crime to manslaughter.” Does not this doctrine en- 
courage the laws of Chivalry, rather than those of piety 
and morality ?—-does it not prompt men to commit 
murder on the spur of their passions, lest a moment’s 
reflection should be brought in evidence'to aggravate the 
crime ?”— That is, if a man kills his neighbor in- a 
passion, it is only manslaughter, or uses a deadly wea
pon on suspicion, ' it is not murder, but mat* 'be man
slaughter, or excusable homicide! I At the present pe
riod of civilization, is it1 not a reflection on the humanity 
of Massachusetts, that such a doctrine should ,-be pro
mulgated in connection with suspicion from the Bench 
of Justice ?— Judge Parker more humanely observes, 
“  I doubt whether self defence could in any case be set 
up, where the killing happens-in consequence of an as
sault only unless the assault be made with a weapon 
which if used at all, would probably produce death.
Is there not a benignity in the last opinion, which places 
the former in the most improper point of view, either 
as moralists of Christians?— But if the Judges thus dis
agree, the Legislature alone are competent to a legal de
cision. ■

From the above premises, your applicant submitted 
a memorial to the Legislature dated February 9*, 1807, 
praying that a statute Law may be passed, defining as' for 
as possible the Crime of Murder, —‘- i t  was then consider
ed by the Legislature, that no specific definition could 
be adopted, but that such “ exposition must in a great 
measure be left to the impartiality, learning and d i s 
c e r n m e n t  o f  the Judicial officers. ”  As the Legista-’ 
ture have thus placed this important subject on thè 
“  discernment, fkc. of the Judicial Officers,”  your ap
plicant is the more urgent to enquire, whether the D o t
trine as laid down by the Chief Justice, is an evidence 
of that accurate “  discernment” by which the citizens 
would wish to hold their lives ? or whether, it does'come 
within that'-'- discernment” which the legislature in their 
report on a former memorial, considered as an essentia
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quality in the Character o f  a Judge ?— In conformity to 
which, his Excellency in his speech to the Legislature 
.ays, “  upon the wisdom and purity of the Judiciary de
partment, freedom, property, lives, and all the valuable 
possessions m pivil society depend -In all countr les the 
principles and feelings of the magistrates and Judges 
ought to be in coincidence with the nature o f  the Govern
ment.— Under this impression, the People in forming 
their Constitution, considered the Ju d g e s  responsible 
to them for an adherence to such fundamental princi
ples.”  .

Your applicant is desirous to state to your Honors, 
that no improper motives of personal resentment urge 
this application, nor any wish to weaken the Constitu
tional energies of the Judiciary, but conceiving that the 
doctrine advanced by the Chief Justice, gives a latitude 
dangerous to the happiness of society, does re s pec  t - 
e u l l y  r e q u e s t , that such constitutional measures may 
be adopted, as will forever explode the doctrine o f sus
picion from the Criminal Code o f  this Commonwealth> 
either by requesting,the removal o f  such Judicial Officers 
as promulgate the'principle, or in such way and manner 
as appear most efficacious to secure the lives o f  the citi
zens. The protection of human life being the great 
object contemplated ia  the Civil Code, n e c e s s i t y  can 
be the only legal plea to warrant Homicide.

Your applicant, in making this representation to your 
Honors, feels himself discharging a duty to society, be
ing conscious that the principles advanced in the fore
going application correspond with the laws of God, and 
the spirit of our constitution. If the request is not 
granted, he shall console himself with the rectitude of 
his intentions, and shall anticipate with anxiety the dan
gerous tendency of a doctrine advanced by a character 
so pre-eminent in his Judicial station. For if it is estab
lished as a precedent, under the patronage of the present 
Chief Justice, posterity may have reason to deplore the 
fatal consequences of its adoption.

B EN JA M IN  A U STIN .
Boston, February 15, 1808.
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Commontoealft of ¿ftesacim setts.

The Committee to which was referred the Memorial of Benjamin 
Austin, relative to a charge delivered to the Grand Jury of the 
county of Suffolk, Nov. Term, A. D. 1806, by the Hon. The- 
ophilus Parsons, Esq. Chief Justice of the Commonwealth, have 
maturely considered the subject and beg leave to report the 
result of their deliberations.

To define the different degrees of homicide by statu
tory provisions and determine what acts shall be mur
der, manslaughter, or excusable homicide they deem 
entirely useless. The jurists of the country, from 
which we have derived our system of laws, have already 
done it with nice discrimination; and were we to at
tempt it we should'only load our statute book with the 
principles they have already established, or by innovat
ing upon their general features should only put to haz
ard a system tried by the ordeal of centuries, for the 
probable chance of obtaining others which experience 
might prove extremely fallacious. T o  change in particular 
instances we should judge inexpedient. We consider 
this portion of the common law as forming a system by 
itself, unconnected with the rest of the criminal code of 
Great Britain. W e view it as a whole possessing the 
greatest harmony to its relative parts; as carrying some
what of its general principles through its most subordi
nate modifications ; and we submit it, whether to alter 
in particular cases, without the strong expectation of 
probable good, would not impair that harmony, and 
destroy that relation of principle which we consider as 
existing through the whole of the system. But how
ever perfect a code of laws may be, however proper



their general features, still, unless thdre be a correct ex
position of them, by the judicial department, the citizen 
is not safe in his person or property. Arbitrary opinion 
takes place bf settled precedent; and the changing sen
timents of imperfect man are to direct us in the per
formance of our social duties, in the room of ‘ ‘ that in
variable and settled law, which prescribes what is right 
and prohibits what is wrong.” Under this view of the 
subject we have attentively considered not only the pro
position cited by tire memorialist, but also that part oi 
the charge which relates to the subject of Homicide.

The proposition cited in the memorial, considered as 
a general abstract principle, we apprehend to be correct; 
whether we consider it on the ground of rational deduc
tion or as supported by the uniform precedents in the 
pleas of the Crown. The Chief Justice states, ‘ ‘ but if the 
party killing had reasonable grounds for believing that 
the person had a felonious design against him, and under - 
that supposition kill him, although it should afterwards 
appear that there was no such design, it will not be 
m urder; but it will be either manslaughter or excusable 
homicide, according to'the degree of caution used, and 
the probable grounds of such a belief.” Now we con
ceive that the guilt and essence of the crime of murder, 
is the overt act being done with malice prepense. 
W here this is wanting it either reduces the crime to 
Manslaughter or excusable homicide. The idea de
rived from scriptural authority ‘ ‘ that whoso sheddeth 
man’s blood by man shall his blood be shed” has al
ways been received with modifications in every code of 
criminal law. If it were to operate as a geneial un
bending principle, the ideot, who has been denied by 
Nature the power of discriminating right from wrong 
the woman who kills the assailant in defence of her 
chastity, and indeed the patriot, who destroys the in-» 
vader of his country, would stand in the same situation 
as the cold-blooded assassin and calumniating murderer. 
In this point of view we should suppose that if fiom 
the circumstances proved on the trial, a premeditated 
design is done away, and the act is conclusively estab-
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lished to be done in consequence of human imperfection • 
that the offence would be mitigated, or, in a word, we 
consider that he who commits the crime of homicide, 
from malicious motives, is guilty of an offence of deeper 
malignity than he who perpetrates it from mistaken im
pressions or in the sudden burst of resentment.

It is to be observed that the reasonable grounds of 
belief which the homicide is supposed to have of the 
felonious design of the person killed ; must be deter
mined from the circumstances of the case ; and must 
so irresistibly grow out of those circumstances as to put 
down and destroy entirely the presumption of premedi
tated design.

In conformity to this reasoning are the cases, which we 
have examined in relation to this principle— and as the 
subject is of so much importance we have taken the lib
erty to cite them.

f  “ Yet still, if the party killing had reasonable 
grounds for believing that the person slain had a feloni
ous design against him ; and under that supposition kill 
h im ; although it should afterwards appear that there 
was no such design it will be only manslaughter or 
even misadventure according to the degree of caution 
used, and the probable grounds of such belief.”

f  “ An officer early in the morning pushed abruptly and 
violently into a gentleman’s chamber in order to arresthim, >' 
not telling his business, nor using words of arrest; and 
the gentleman not knowing that he was an officer, killed 
him under the first surprise— Ruled manslaughter, be
cause the bailiff had no offensive weapon in his hand 
from whence the party might reasonably have presumed 
that his life and property were aimed at.”

X “ W here the maid servant had brought a woman 
into the house, in the evening to help her, unknown to 
the family and was letting her out at m idnight; which 
caused an alarm of thieves, and the master of the house 
seeing this stranger woman, running to hide herself in

* East’s C. L. p.273. 1 itHale’s P. C. p. 470. | |  Leavitt’s case.

f ^ l i J P  i y

I
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the buttery, followed and killed her with a sword—- 
Ruled misadventure.”

In both these cases the party killing acted from a mis
taken opinion relative to the object of the deceased ; he 
supposed their designs to be really different from what they 
were; and that supposition appeared irresistibly from the 
circumstances attending the commission of the offence. 
Hence we conceive that the idea of premeditated malice; 
was done away, and of consequence the crime reduced 
to a less degree of malignity than murder. And we 
should suppose, as our Creator has seen fit to confine 
human intelligence ; as he has circumscribed our men
tal horizon with clouds and darkness ; in a word, as 
from our very imperfect natures we must frequently act 
from motives which have their foundation in error; that 
the consequences of that error, if from its attending in
cidents it be adjudged an honest one, ought not to be 
considered so criminal or detestable as where an act of 
atrocious villany be perpetrated from premeditated de
sign.

It will be readily perceived that your Committee, in 
\ investigating this proposition only considered it as a 

general abstract principle; and have not viewed it in its 
bearing to other parts of the charge. They think some 
cases might have been cited by the Chief Justice pecu- 

S liarly apposite for the consideration of the Grand Jury ; 
j and which were not brought before them. They have 

taken the liberty to quote one.
^  “  W hen the assault though a very violent one was 

\ plainly tvith a view to chastise the party for his misbe- 
I haviour ; and there appeared no intent to aim at his life;
! killing the assailant is holden not to be lawful or excus- 
j able homicide under tire plea of self defence. In Nail

er’s jcase there did not any necessity exist, so as to ex
cuse the killing. The deceased did not appear to aim 
at the prisoner’s life, but only intended to chastise him 
for misbehaviour to his father, and to excuse homicide 
upon the ground of self defence ; there must always ap
pear1 such a degree of necessity as may reasonably be

*  f i  t* J U ) (s> H ^
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deemed inevitable.”  W hy this case was not cited, or 
why a more extended view of the subject of homicide 
was not taken in the charge, your Committee do not 
pretend to determine. A reasonable respect for the 
constituted authorities would induce the belief, that the 
Chief Justice was not apprised of the leading facts in the 
case then under consideration. And indeed whatever may 
be the suggestions of party or prejudice, until the con
trary be proved, we are as legislators bound to suppose 
that in obedience to his duty he kept aloof from their 
knowledge, even as they floated on the whispers of the A  
day.

Under these circumstances the Committee leave the 
subject with the House to take such order thereon as to 
them may appear fit and expedient.

E D W A R D  BANGS, Per Order.
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