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STANDING COMMITTEE ON DISPUTE RESOLUTION

GUIDING PRINCIPLES

In developing a framework to support the growth of quality dispute resolution

services in the court system, the Standing Committee on Dispute Resolution has

been guided by the following principles which should be consulted when the

rules need interpretation or modification:

• Quality. The judiciary, collaborating with others experienced in dispute

resolution, is responsible for assuring the high quality of the dispute

resolution services to which it refers the public.

• Integrity. Dispute resolution services should be provided in accordance

with ethical standards and with the best interest of the disputants as the

paramount criterion.

j

• Accessibility. Dispute resolution services should be available to all

members of the public regardless of their ability to pay.

• Informed Choice of Process and Provider. Whenever appropriate, people

should be given a choice of dispute resolution processes and providers

and information upon which to base the choice.

• Self-determination. Whenever appropriate, people should be allowed to

decide upon the issues to be discussed during a dispute resolution

process, and to decide the terms of their agreements.

• Timely services. Dispute resolution services, to be most effective, should

be available early in the course of a dispute.

• Diversity. The policies, procedures and providers of dispute resolution

services should be reflective of the diverse needs and backgrounds of the

public.

• Qualifications of Neutrals. Dispute resolution services should be

performed only by qualified individuals. There are many ways in which a

neutral may become competent, and there are many ways to determine

qualifications of neutrals, such as assessing performance and considering

a neutral's education, training, experience and subject matter expertise.
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I. EXECUTIVE SUMMARY

A. SUMMARY OF THE POLICY RECOMMENDATIONS

1 . Strengthen the 1993 Policy Statement on Dispute Resolution Alternatives. The

Supreme Judicial Court, in consultation with the Chief Justice for

Administration and Management, should strengthen the 1 993 Policy Statement

on Dispute Resolution Alternatives.

2. Education. The judicial branch should promote the understanding and

appropriate use of dispute resolution services in the courts through

comprehensive and ongoing education of the general public, attorneys, judges

and court personnel.

3. Rule of Professional Conduct. The Massachusetts Rules of Professional

Conduct for lawyers should include the following provision: 7.4(c) In

appropriate situations, attorneys should discuss with clients the advantages

and disadvantages of available dispute resolution options.

4. State Funding for Dispute Resolution Services. The Trial Court should

assemble and submit a comprehensive budget request for court-connected

dispute resolution services in order to ensure access to such services

throughout the state, regardless of ability to pay.

5. Administrative Capacity Building. The judicial branch should strengthen its

internal capacity to start, sustain and shape dispute resolution services by

developing systems to support the delivery of quality services at the local level.

6. Innovation. The judicial branch should support the development of innovative

approaches to dispute resolution services.

7. Information Management/Evaluation. The judicial branch should implement a

system for gathering, analyzing and reporting on data about dispute resolution

services.

8. Early Intervention. Early in the life of a civil case, each court throughout the

Trial Court should hold a case conference - an "early intervention event" - with

lawyers, and with parties in some cases, to review the pace of the litigation,

the use of alternative dispute resolution, and case management issues.

9. Uniform Rules. The Supreme Judicial Court, in consultation with the Chief

Justice for Administration and Management, should adopt Uniform Rules which
provide a structure and set forth minimum standards for the provision of court-
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connected dispute resolution services, including Ethical Standards.

10. Ethical Standards. The Supreme Judicial Court in consultation with the Chief

Justice for Administration and Management should adopt Ethical Standards for

neutrals providing court-connected dispute resolution services for the Trial

Court and the appellate courts.

11. Six-Month Waiting Period. The Code of Judicial Conduct and the Code of

Professional Responsibility for Clerks of the Courts should be amended to

provide for a six-month waiting period before a judge or clerk who leaves the

judicial branch may receive court referrals to provide dispute resolution

services.

B. ILLUSTRATIONS OF HOW ADR SERVICES WILL BE DELIVERED UNDER THE
RECOMMENDATIONS OF THE STANDING COMMITTEE

The following scenarios are examples of present and future uses of court-

connected and pre-litigation alternative dispute resolution 1

:

Clerk-Magistrate refers a matter to ADR. A landlord seeks to evict his tenant

sister who has shared premises with their mother as a live-in caretaker for

approximately three (3) years. The mother has recently been placed in an extended

care facility. The landlord with a lawyer and the tenant without a lawyer appear at

the court for trial. The civil clerk is the court dispute resolution services coordinator.

She reviews the file, speaks to the judge and sends the case for screening by a

mediator familiar with housing issues who handles such matters on a weekly basis

as a community mediator in a program affiliated with the court. The mediator reviews

the case with the parties and suggests immediate mediation, to which the parties

agree. The landlord's lawyer participates fully in the process by advising her client

before and during the mediation. The parties report a settlement at the end of the

morning. An agreement is signed and reviewed by the court. The tenant/sister is

given ample time to acquire new housing or to establish a lease with the landlord.

This agreement is entered as a judgment by the court and will be enforceable by the

court if necessary.

Attorneys routinely inform their clients about alternatives to trials. When a

client calls an attorney for assistance in solving a legal problem, the attorney

discusses various approaches toward resolving the conflict such as direct settlement

negotiations, mediation, arbitration, case evaluation, etc. The costs and benefits of

For definitions of the various ADR processes referred to in this section and the following

sections of the report, see Appendix B at page 39.
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each method are discussed fully prior to selecting a course of action.

A long-time feud among neighborhood youth is resolved peacefully. Residents

of a neighborhood in transition file an application for a criminal complaint against

several teenagers they feel are being loud and rude and are driving recklessly. The

court clerk notifies the young people of a complaint hearing. At this hearing, the

neighbors state their charges and the teens respond. The clerk concludes mediation

would be a useful way of increasing communication and reducing, rather than

escalating, tensions. The young people and neighbors agree. The clerk refers them

to the local community mediation center which it has selected to handle such matters.

The center forms a team of adult and student mediators to analyze the conflict, see

who should be involved in discussions and develop an agenda. After two weeks of

preparation followed by a lengthy Saturday mediation session an agreement is drawn

up by the parties addressing everyone's concerns: respectful communication,

curfews, noise levels, safe driving habits, and the submission of a proposal to the city

council to build a basketball court in a nearby vacant lot.

A complex civil case is settled in record time. Several workers are injured

when a building under construction collapses. Numerous law suits are filed against

the various contractors, architects, and consultants involved in the project. A judge

consolidates the cases and refers them to a court-connected dispute resolution

program which assigns them to a complex case manager. A schedule for case

management is established. After discovery is completed, the parties agree to

participate in case evaluation with a team selected by the court-connected dispute

resolution service and approved by the parties. Within a year, all suits have been

settled through either negotiation or case evaluation.

A futures lab initiates a comprehensive justice center. A group of citizens from

all walks of life develops a concept of the "justice center of the future" where
residents can seek information about a variety of services. The project is developed

in consultation with personnel from the courts, law enforcement agencies, schools,

religious groups, legal services, a community mediation center, private dispute

resolution providers and the general public. The Chief Justices of the seven Trial

Court departments sign off on this cross-departmental pilot which will feature a

comprehensive screening function at which each person seeking assistance from the

center will be educated about the range of services and options available to them.

Family in the midst of a divorce receives comprehensive assistance. A couple

in the midst of a tumultuous divorce are sent by a Probate and Family judge to a

Family Service Officer trained to conduct dispute intervention. The FSO explains that

her role is to help them try to negotiate issues around financial support, parenting

plans and division of property in keeping with court guidelines for such matters. If

agreement cannot be reached, the FSO may make recommendations to the judge.
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The couple take advantage of the dispute intervention process to air their past

grievances and move on to a set of workable agreements for the future.

Innovative program is developed to serve immigrant communities. After

analyzing the unmet needs of Massachusetts citizens coming to court, the advisory

committees for the District Court and Juvenile Court jointly recommend the

development of dispute resolution services for recent immigrants from Asian

countries. A grant is awarded to a collaborative proposal submitted by six

community-based mediation programs who will recruit and train Asian mediators and

educate their current mediators to be culturally sensitive to Asian concerns.

Case evaluation leads to settlement of a personal injury claim. A woman slips

and falls on lettuce in the produce section of a supermarket and brings suit for

$125,000. She sprains her lower back, and is treated with physical therapy, but still

suffers for several months. Two years earlier, the woman had a disc operation from

an injury in an auto accident. The supermarket denies liability and offers $5,000 to

settle the case. Both parties agree to attend a case evaluation. The case evaluator

reviews all evidence, assesses the strengths and weaknesses of the parties' legal

positions, and helps the parties to understand the risks of trial. Although the case

evaluator acknowledges the woman's discomfort, he finds little likelihood of her

success at trial and suggests a settlement value of $22,000. The parties settle for

$24,000.

High visibility software failure case enters mediation via early court

intervention. When ticketing software for Boston's newest professional sports team
fails shortly before opening day, the law suit and counterclaim are the talk of the

town. Four months after the case is filed, the judge's session clerk issues an

automatic notice for the attorneys to appear at an early intervention event. At the

early intervention event, the attorneys tell the judge that only a few depositions have

been scheduled, that the software company wants to bring in their subcontractors as

third party defendants, and that no one has discussed alternatives to trial. The judge

points out the time and costs involved, the lost business opportunities elsewhere, the

adverse publicity, and the personal burdens on all the principals. She suggests that

the attorneys meet with the director of the court-connected dispute resolution

program, whose office is right down the hall, for the purpose of screening the case

and exploring alternative dispute resolution processes. The judge's clerk provides the

attorneys with a draft early intervention scheduling order. The attorneys report back
the same day that mediation has been scheduled and a discovery scheduling order

completed.

An auto mechanic and car owner "work it out" through mediation. A car

owner who has frequented a nearby auto repair shop for years is stunned to find the

bill for a tune up is much greater than anticipated. The shop owner explains the
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reason for the car's sluggish behavior was more than the need for new spark plugs;

several parts had to be replaced. Recalling the owner said she must have the car for

the weekend, he went ahead with the repairs, even though he was unable to reach

her by phone. But the car owner, who has just lost her job, is broke and devastated.

Angry words are exchanged and the car owner files a small claims action at a local

district court. The court has arrangements with two local community mediation

programs, one operated by a law school, to provide mediation for all small claims.

With the help of a trained volunteer mediator, the two parties are able to air their

differences and restor their long-term customer/merchant relationship by agreeing

upon a smaller figure for the repairs, as well as an extended payment plan.

Volunteer attorneys help local courts conciliate civil cases prior to trial. With

leadership from a court staff person working in cooperation with the First Justices of

several courts, a local bar association creates a panel of attorneys and others

experienced in civil litigation to conduct conciliation conferences. Panel members
volunteer their services at several district courts and at a superior court. The court

staff person serves as the program administrator and schedules the conciliation

conferences. Attorneys for the plaintiff and the defendant come to the conciliation

conference with authority to settle. The conciliator helps the disputing parties to

clarify issues, assess the strengths and weaknesses of each side, and, if the case

does not settle, explores the steps which remain to prepare the case for trial.

A controversial road widening project is agreed to in an out of court settlement

involving multiple parties. The state's department of environmental protection refers

a case awaiting adjudicatory proceedings to mediation. The dispute, which has

languished for ten years, concerns a highway department proposal to widen a half-

mile segment of road in a busy industrial areas. Six major stakeholders participate in

the mediation: the highway department; the town conservation commission; the

town's board of selectmen; a local environmental group; a neighboring town, whose
water supply might be affected by the project; and the department of environmental

protection. After five sessions with a mediator, the case settles with design changes
that improve water quality, minimize impact to wetlands, and refine the aesthetics of

the project. Had an agreement not been reached, the case would have gone before

an administrative law judge whose decision would have been appealable in Superior

Court.
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II. REASONS FOR ESTABLISHING A COURT-CONNECTED
DISPUTE RESOLUTION SYSTEM

A. PUBLIC CONFIDENCE IN THE JUSTICE SYSTEM

The venerable traditions of our justice system, developed over centuries, have

centered primarily on the characteristics of the fair trial. When our country was new,

freshly designed by founders committed to guard citizens against injustices by their

government, this central concern made historical sense. It will always make sense

in a democracy to maintain the fair trial as a cornerstone of the justice system. To

maintain public confidence in our justice system and to insure that individual and

public rights are safeguarded, the right to trial, and in particular, trial by jury, must

be strengthened and preserved 2
.

We've learned a great deal since the founding of our justice system about the

nature of human conflict. And simultaneously, massive social change has left its

imprint no less on the justice system than on all our social institutions. While the

quantity of conflict expands, the justice system also struggles to define its

responsibility in light of the daunting complexity of the modern human problems

presented daily to the courts. Increasing costs of litigation, increasing numbers of

litigants without counsel, and the number of people and cases involving ongoing

relationships which adjudication threatens to disrupt all suggest that we must
consider alternatives to the traditional trial.

Enter Alternative Dispute

Resolution (ADR) 3
. Neither a substitute

The winner-takes-all approach of adjudication is

not well suited to resolve many of the disputes

which come before the District Court. Mediation

offers that personal touch people often need when
they are embroiled in conflict.

Samuel'£ Zoll

ChiefJustice

District Court Dept.

The Chief Justice's Commission on the Future of the Courts, Reinventing Justice: 2022
(Reinventing Justice), (1992) at 18.

3
Alternative Dispute Resolution (ADR) is a term which has become associated with a variety of

specific dispute resolution options such as mediation, arbitration, and case evaluation, to name a few.

Some have suggested that the term ADR has outlived its usefulness because it perpetuates the notion

that methods of dispute resolution other than the traditional litigation process involving trials enjoy a

second class status as "alternatives." The Standing Committee believes that ADR is a useful short
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for traditional justice nor a panacea for our social ills, ADR nevertheless provides a

fresh set of tools available to the courts and offers an opportunity to revive the

overburdened judicial system and restore the public's confidence in it. "[A] range of

non-adjudicatory alternatives will go far toward improving the quality of justice in

Massachusetts."4

B. THE VALUE OF ADR

This is what we've learned about people's responses to ADR techniques:

• Many people want to retain as much control as they can over the outcome of

their disputes. They prefer resolution methods which allow them, with

assistance from a neutral, to design resolutions which include a measure of

detail that only the people involved in the dispute could achieve.

• People who design the solutions to their own conflicts are more satisfied with

the outcome than people who have the solutions thrust upon them and have

a stronger commitment to maintaining their agreements than people who have

no voice in a decision.

People whose conflicts arise

within an ongoing relationship

(such as families, landlords and
tenants, neighbors, and business

associates) appreciate techniques

which support the positive

maintenance of the relationship

and often find that the process

itself (particularly mediation)

teaches them new ways to deal

with future conflict and new ways to communicate.

[Mediation] works because of our attitude toward

the parties. If I were to use one word for that

attitude, it would be respect. Total respect.

Respect for each person's ownership of the

conflict.

Albie Davis

Director of Mediation

District Court Dept.

Often people value the privacy they can achieve using the consensual ADR
processes.

Using dispute resolution alternatives, the parties often achieve a speedier

resolution than is possible using the traditional process.

hand expression as long as it is understood to refer to a system of multi-option justice in which a wide
range of dispute resolution processes are available to parties in the public justice system. It is in that

sense that the term is used throughout this Report.

*Reinventing Justice at 1 7.
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Many ADR processes result in

lower costs for the parties.

Some dispute resolution methods
assist people in making a realistic

assessment of their original

litigation goals. They are able to

negotiate more effectively and

conclude their litigation sooner.

Very rarely do you get to look behind the scenes to

see what the strengths and weaknesses of the case

are, and the jurors [in a summary jury trial] were

very helpful with that.

Joseph Flynn, Esq.

Cambridge

There are additional benefits available to a judicial system which adopts a broad

spectrum of ADR methods:

• Judges and litigation attorneys-who are specially trained for and interested in

trial work-are able to concentrate their efforts on the cases requiring trial. The

net effect should be speedier justice in litigated cases.

Court personnel with a special

interest in ADR can be trained to

provide in-house services or to

meet the public with helpful

information about ADR options.

The possibilities for personal and

professional growth and for job

satisfaction are enhanced.

Court-connected ADR allows cases to move quickly

through the court system and allows the court to

use its resources more effectively for the cases

which need to be tried.

Mary K. Hickey

First Assistant Clerk of Courts

Norfolk Superior Court

Case management is streamlined because conflicts are assigned to the

resolution method most appropriate to the issue and the parties. In the ADR
community, this is called "fitting the forum to the fuss." 5 One such

opportunity is to provide early court intervention in order to explore settlement

options as early as possible in the life of a lawsuit, with consequent benefits

to the disputants and the court system.

Providing multiple options for resolving disputes means that poor and moderate
income persons have broader access to the courts and that the justice system
has more tools available to meet the previously unmet needs of these

populations.

F.E.A. Sander and S. B. Goldberg, Fitting the Forum to the Fuss: A User Friendly Guide to

Selecting an ADR Procedure, 10 Negotiation Journal 49 (January 1994).
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I felt greatly supported throughout the process

by the mediators' knowledge, guidance and

motivation.

V.S. (parent), Waban

No one can predict whether the adoption

of a broad spectrum of ADR services will

reduce the number of cases brought to

courts. It may be that the number of

cases will actually increase as citizens
^^^^^^^^^^^^^^^^^^^^^^^

learn that the justice system is more

responsive to their needs. But the

increase of public confidence in a judiciary which supports ADR and in the legislature

which makes comprehensive justice fiscally possible will be well worth the cost.

C. PUBLIC OPINION SUPPORTS ADR IN THE COURTS

Parent-child mediation opens up avenues for

communication where under other circumstances

there aren't any. It should be right up at the top

of the list of alternatives because the mediators

took the time [we needed].

Mrs. P.H., Maiden

The public increasingly seeks a

range of dispute resolution options in

the justice system. ADR receives

widespread endorsements from the

bench and the bar as well. In a 1991
public opinion poll undertaken for the

Commission on the Future of the

Courts, 84% of those polled strongly

favored or somewhat favored the use of mediation; and 69% believed that it was
important or very important for the courts to provide a variety of dispute resolution

options. 6

A national poll described in the

National Law Journal in April, 1994,

revealed similar results. Harry N.

Mazadoorian in "Private Experience Is

Solid Evidence of ADR's Effectiveness,"

says, "the costs and uncertainty

associated with litigation are so

widespread that 62% of chief executive

officers responding to a recent Harris

poll cited the civil justice system as a

major impediment to the international competitiveness of U.S. companies." A study

by the DeLoitte & Touche accounting firm, cited in the same article, found that "60%
of all ADR users and 78% of those characterized as extensive users reported that

they had saved money by using ADR. The amount saved ranged from 1 1 % to 50%
of the cost of litigation."

Many citizens expressed the view that when
disputants craft their own settlements, they feel

competent and powerful because they remain in

charge of important events in their own lives.

Moving to a Preferred Future:

A Reinventing Justice Action Plan

The Report of the Franklin

County Futures Lab Task Force

Reinventing Justice at 111 and 113.
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D. THE NATIONAL MOVEMENT TOWARD ADR

ADR is a rapidly-growing national and international movement. It encompasses

community conflict resolution centers, multi-door courthouses, private ADR services,

and statewide offices of dispute resolution. Its multiple techniques are applied in

numerous subject areas. The public's awareness of its availability and its benefits is

fast increasing. The American Bar Associations 's 1994 publication, Just Solutions:

Seeking Innovation and Change in the American Justice System, cited the range of

ADR methods favorably in its description of a justice system that produced "just

solutions."

Alternative dispute resolution processes are in widespread use at the federal

level. The enactment by Congress of the Civil Justice Reform Act of 1 990 7 has

brought a sea change to the federal system. The law required each federal district

court to develop a civil "expense and delay reduction plan." In Massachusetts, the

plan adopted by the federal district court emphasizes the value of ADR as well as the

importance of early court intervention.
8

In February of 1996, President Clinton signed

an executive order directing federal agencies to implement strategies to include the

use of ADR to resolve civil claims by or against the government. 9

Many states have instituted statewide ADR programs and committed financial

resources to their support. According to one recent study:

From 1984 to 1994, the number of states with mandatory, non-binding

arbitration has grown to 28. ..[and] the number of states which formally

incorporated various alternative dispute resolution methods other than

arbitration into their court systems grew to 27 states and the District of

Columbia. ..Almost all of the states are experimenting in at least one of

their courts with dispute resolution options. ..The newest trend noted is

that 18 states have statewide offices of mediation or offices of

alternative dispute resolution in the court administrator's office.
10

New York, Connecticut, New Jersey, Virginia, Minnesota, Ohio, Florida, Maine, and
California are some of the states which have instituted comprehensive, publicly

7
28 U.S.C. §471, et seq.

8
See Local Rules 16.1 - 16.5 of the United States District Court for the District of

Massachusetts.

"Executive Order 12988 of February 5, 1996.

10
J. Filner, Dispute Resolution Options in State Courts: NIDR Survey Reveals Significant

Growth, NIDR News, Vol II, Number 2, page 1 (March/April 1995).
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available ADR services and have made significant financial commitments to the

establishment of ADR in the courts.
11 Some states make grants to non-profit

community provider organizations and others fund the services of mediators and

arbitrators within the court system.

Massachusetts, with the numerous high quality ADR programs already in place,

is ready to move ahead with comprehensive, publicly available ADR services.

11
See Chief Judge's New York State Alternative Dispute Resolution Project Court Referred

ADR in New York State at 1 1-1 5 (1 995).

11



III. FINDINGS: WHAT THE STANDING COMMITTEE HAS LEARNED

A. THE STRONG FOUNDATION FOR A STATEWIDE PROGRAM OF COURT-
CONNECTED ADR IN MASSACHUSETTS.

Massachusetts entered the national mediation scene in 1975 when one of the

country's first community mediation programs, the Urban Court Program, was
initiated in the Dorchester District Court. This program was founded on the concept

that community volunteers could be trained to help their fellow citizens resolve

disputes on their own rather than going through the court process. Community-based

mediation spread across the Commonwealth, its growth fueled in part by active

support by the District Court Department, the Office of the Attorney General, other

state agencies, and private foundations. In 1988, the Legislature recognized the

importance of these local programs by establishing Community Mediation Services in

the District Court. 12 Despite chronic funding shortages that have hampered the

realization of the full potential of these programs, there are over thirty community
mediation programs today. Community mediation programs worked first with criminal

disputes and eventually expanded to small claims, housing, Children in Need of

Services (CHINS) and other family

disputes. Today these programs recruit,

train and supervise over 1,500 volunteer

mediators from every conceivable walk of

life and background to provide their

services to District, Juvenile, Probate and
Superior Courts across the state.

In the mid-eighties, mediation and
other less formal methods of dispute resolution, such as case evaluation, were
instituted in selected Superior Courts. The Superior Court mediation programs
operated by the Massachusetts Office of Dispute Resolution (MODR) are located in

The Conciliation Program allows clients to have

their day in court without the stress and anxiety of

trial. It is a faster, less adversarial way of resolving

cases. Without exception, my clients have been

pleased with the conciliation process.

Mary McCabe, Esq.

Lawrence

G.L. c. 218, §43E.
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Suffolk and Norfolk Counties; and the Middlesex Multi-Door Courthouse (MMDC)
provides services to the Superior and Probate Courts in Suffolk, Middlesex and

Worcester counties. All motor vehicle tort cases in Suffolk County Superior Court are

scheduled for case evaluation, with an

option to move for an exception.

MODR, which is housed in the Executive

Office for Administration and Finance in

the Executive Branch, has a legislative

mandate to work with the three

branches of government to promote the

use of ADR through mediation and

conflict resolution training; program

design and administration; and ADR
process design, facilitation and

consultation. 13 The growth of

conciliation programs, with the first

established in Essex Superior Court in

Salem in 1987, has been widespread in the District Courts. There are currently thirty-

five such programs in the District Court and one in each of the Superior Courts.

In some cases, dispute resolution services are provided by clerks or court

employees. For example, in most Probate Courts, Family Service Officers offer

"dispute intervention" for divorcing couples to help them agree upon the terms of

separation, parenting plans, and financial issues.
14

In the Housing Court, Housing

Specialists work with landlords and tenants to develop agreements which preserve

tenancies or, if necessary, end them in the most satisfactory manner possible. In the

District Court and BMC, Clerk-Magistrates settle many disputes informally through the

criminal complaint process. 15 Both of these departments include a Director of

Mediation among their personnel. Judges often help parties to settle cases in pre-trial

conferences.

A number of Massachusetts legislative enactments and appellate decisions in

addition to those already mentioned suggest that the public policy of the

Since 1 980, The Boston Municipal Court

Department's Mediation Program has successfully

resolved over 2,000 cases involving more than

4,000 individuals. Judges, clerk-magistrates,

assistant district attorneys and defense counsel refer

hundreds of cases to the...Program annually.

Almost 90% are resolved successfully.

William J. Tierney

ChiefJustice

Boston Municipal Court Dept.

13
G.L. c.7, §51.

14
For a more detailed discussion of dispute intervention in the Probate and Family Court, see

Committee for Gender Equality, Achieving Equity: Recommendations for Dispute Intervention in the

Probate and Family Court (1 995).

15
G.L. c.218, §35A.
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Commonwealth strongly favors the use of ADR. 16 Most important, the legislature has

given the Chief Justice for Administration and Management (CJAM) sweeping powers

to establish a statewide program of mandatory alternative dispute resolution.
17

Arbitration, though infrequently used by the Massachusetts courts to date, has a long

history of recognition and use in Massachusetts law. 18 Arbitration is increasingly

used as a means of resolving interpersonal conflict between persons who are

divorcing. Recently, the Massachusetts Appeals Court approved the use of arbitration

in a case involving former spouses in conflict over alimony and child support

payments by noting:

Rather than discouraging arbitration of domestic disputes, the cases support

it. Arbitration may offer a more efficient resolution of the dispute, reduce court

congestion, and minimize the acrimony that often occurs with divorcing

parties.
19

The legislature has also recognized that mediation is useful in a variety of contexts

such as education, environmental disputes and public employer tort liability.
20 The

Office of Attorney General Scott Harshbarger, which receives state appropriations for

ADR programs, has received national acclaim for school-based peer mediation

(SCORE) operating in more than 27 school systems in Massachusetts as well as

specialized conflict intervention teams (CIT) which respond on a short-term basis to

crises in schools.

Equally significant is the maturing, private, for-profit ADR sector. As interest

in ADR has spread, private practitioners have initiated ADR practices and formed ADR
firms. This entrepreneurial sector is providing a variety of services including civil,

divorce, health care and environmental mediation and offering innovative hybrid

processes such as arb-med.

For a good history and overview of Massachusetts law, see 1 D.A. Hoffman and D.E. Matz,

Massachusetts Alternative Dispute Resolution ch. 8-12 (Butterworth Legal Pub. 1994).

17
G.L. C.211B, §19.

1

8

Seethe Uniform Arbitration Act, G.L. c.251; labor statutes, G.L. c.150, §§1,3,6 and 10A,

c.150C, §1, C.150E, §§8,9 and 10, c.152, §§10 and 10B, c.214, §6(4); and consumer law, c.90, §7N
'/2{6).

19
Reynold v. Whitman, 40 Mass. App. Ct. 315, 318 (1996). In Reynolds, the court added that

such awards are subject to review by the court to ensure that they are "fair and equitable" as required

by G.L. c.208, s.34.

2
Education disputes, G.L. C.151C, §3(a); environmental disputes, G.L. C.21E, §4; and public

employer tort liability, G.L. c.258, §5.

14



B. THE NEED FOR INSTITUTIONAL SUPPORT

The Chief Justice's Commission on the Future of the Courts (the Futures

Commission) envisioned that the rich variety of dispute resolution services described

above would be accessible to every

citizen, in every community across the

Commonwealth. The principal mission

of the Standing Committee is to assist

the Trial Court with the development of

a comprehensive plan for realizing this

vision. The plan must give consumers
of the public justice system access to a

variety of methods of dispute resolution

regardless of their ability to pay. The
plan must include consistent statewide policies and procedures for the courts, ethical

and qualifications standards for the providers of the services, and a commitment by

the judicial branch to undertake a comprehensive education effort about ADR.

My favorite cases from court-connected ADR
programs are those that result in tailor-made

resolutions that are not available in court and that

make a difference in the parties' lives.

Diane Zaar Cochran, Esq.

Mediator/Arbitrator

Public Funding

ADR has received public funding in the past in Massachusetts, but that funding

has decreased dramatically. The earliest funding for ADR was provided by the federal

government in the mid-seventies through the early eighties. When federal funds were

severely curtailed in the mid-eighties, the state government stepped in to allow the

growth of ADR to continue. State funding was primarily provided by the Department

of Social Services (DSS), the Office of the Attorney General (OAG), the Executive

Office of Communities and Development (EOCD) and the Trial Court. During the fiscal

crisis of the late eighties, ADR programs lost almost all state funding-well over

$1,000,000. This sudden and drastic loss in funding has resulted in a decline of

services, lost expertise, and in general, a slowing of momentum.

Both the 1993 Trial Court Policy

Statement on Dispute Resolution

Alternatives (the Policy Statement) and

Reinventing Justice: 2022, the report of

the Futures Commission, make the case

that public funding of ADR is essential

to the future of the public justice

system. A major historic role of the

court system is to help the public

resolve their differences in constructive

ways. The Futures Commission found

that "[cjommitment to the twin goals of improved adversary justice and a range of

Mediation is critical to our work; were we to try

two civil cases from beginning to end each working

day for an enure year we would still only be

working on five percent of the docket.

John A. Sullivan

Acting Clerk-Magistrate

Plymouth District Court
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non-adjudicatory alternatives will go far toward improving the quality of justice in

Massachusetts." 21 The Futures Commission cautioned that, without a thoughtful

response by the Judiciary, current trends could lead to a two-tier system of justice:

speedy, private justice for the wealthy, and slow, poorly funded public justice for

everyone else.
22 The principal recommendation of the Futures Commission,

therefore, was the transformation of courts into publicly funded comprehensive

justice centers where a variety of modes of dispute resolution, including traditional

litigation, would be available through a single access point, delivered by judges,

clerks, court employees or contracted providers. 23

The 1993 Policy Statement echoes the need for public funding, stating in Point

One:

The availability of dispute resolution alternatives in the courts should not

depend on the financial resources of the parties. The judicial branch will

make every effort to obtain adequate resources for these services.

The public justice system should offer a wide array of high quality dispute

resolution options which are supported by adequate state funds. 24 At least in the

short-term, however, the Standing Committee does not anticipate substituting public

funding for the user fees which certain programs and providers currently collect for

ADR in appropriate cases. Public funds are needed at this point to pay for at least

a portion of the administrative overhead both in programs which charge fees, such

as MODR and MMDC, and in programs which rely on volunteer mediators. Public

funds are also needed for those ADR services which are most appropriately provided

by employees of the courts and for the Trial Court's administrative infrastructure.

Uniform Procedures and Standards

Consistent, statewide policies are an essential part of any plan to ensure

universal access to high quality dispute resolution services. In order to build public

confidence in dispute resolution services, the statewide policies must ensure a system
which is user-friendly and accessible to the public, a system which is based on

consistent standards of ethical practice, and one which offers parties maximum
choice of ADR services and providers. At the same time, the plan should maintain

enough flexibility to meet the needs of litigants in the different departments and to

Reinventing Justice, at 17.

Reinventing Justice, at 1

.

Reinventing Justice, at 1 3 and 1 4.

1

See Article XI, Declaration of Rights, Massachusetts Constitution.
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accommodate the ongoing innovations which characterize the ADR field. Plans

should be developed by the various Trial Court departments, in consultation with ADR
advisory committees, so as to create dispute resolution services which are both

appropriate to each department's caseload and congruent with statewide goals and

policies.

There are many dispute resolution programs already providing quality services

to the courts. Most of these programs have spent several years developing effective

administrative structures, smooth relationships with the courts, and a pool of skilled

mediators or other neutrals. The statewide plan for court-connected dispute

resolution services should make every effort to build on these successful connections

between courts and ADR programs.

Education

A system of multi-option justice will not succeed unless the public, members
of the bar, and judges and other court employees understand the advantages of ADR,
have respect for its values, and are encouraged to use mediation and other ADR
processes in all appropriate cases. As the Trial Court moves toward comprehensive,

integrated dispute resolution services, it is essential that court personnel be

knowledgeable about ADR and the administration of ADR services to ensure

consistency in providing information to consumers and in developing procedures for

delivering services. The Supreme Judicial Court and the Trial Court have important

roles to play in accomplishing these goals. Therefore, the statewide plan must
involve a commitment by the judicial branch to undertake a comprehensive effort to

educate the public, members of the bar, and judges and other court employees about

the benefits of ADR and how to gain access to and make proper use of ADR
processes in the courts. 25

We believe that the recommendations that follow provide a firm foundation for

the statewide plan for court-connected dispute resolution services.

The reason most frequently given for the failure of disputants to make greater use of

mediation and other alternatives to the courts is that they do not know about their existence. S.B.

Goldberg, F.E.A. Sander and N. Rogers, Dispute Resolution 421 (2d ed.1992).
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IV. RECOMMENDATIONS FOR ACTION

1. Strengthen the 1993 Policy Statement on Dispute Resolution Alternatives.

The Supreme Judicial Court, in consultation with the Chief Justice for

Administration and Management, should strengthen the 1993 Policy Statement on

Dispute Resolution Alternatives.

Commentary: In adopting the 1993 Policy Statement, the Supreme Judicial

Court sent a clear message that the judicial branch intends to offer the public an

expanded array of dispute resolution options. It established the Standing Committee

on Dispute Resolution to help meet that goal. The Standing Committee believes that

it is time to issue an updated and strengthened Policy Statement. The amended
Policy Statement should restate the judicial branch's commitment to providing the

public with accessible, high-quality dispute resolution services and should include a

commitment to submit a comprehensive annual budget request. In addition, it should

emphasize that such services are central to the judicial branch's mission and may be

effectively used early in the course of a conflict. Lastly, the policy should establish

an active role for the Standing Committee. A proposed amended Policy Statement

is attached as Appendix A.

2. Education

The judicial branch should promote the understanding and appropriate use of

dispute resolution services in the courts through comprehensive and ongoing

education of the general public, attorneys, judges and court personnel.

Commentary: The Standing Committee believes that one of the most effective

ways of promoting the appropriate use of dispute resolution is through education.

Many of the ingredients of a successful educational campaign are already in place.

Community mediation programs conduct mediation training and conflict resolution

programs in cities and towns throughout the Commonwealth. The Massachusetts Bar

Association, Boston Bar Association, and other statewide bars and professional

organizations—such as the Massachusetts Association of Mediation Programs and

Practitioners, the American Arbitration Association, the Society of Professionals in

Dispute Resolution, the Academy of Family Mediators, and the Massachusetts Council

on Family Mediation-offer seminars and conferences for their members and the

general public. Dynamic conflict resolution programs are conducted in elementary,

middle and high schools, while colleges and universities provide numerous courses

and internship opportunities. State agencies, in particular the Massachusetts Office

of Dispute Resolution, Office of the Attorney General and Department of Education,

actively use and promote mediation and other forms of dispute resolution. Therefore,

the judicial branch educational effort should be accomplished in close collaboration
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with state agencies, professional dispute resolution associations, bar associations,

community mediation programs and other community-based education organizations.

The Standing Committee recommends that the judicial branch take the

following steps to initiate an ongoing comprehensive and collaborative educational

program to promote the understanding and use of dispute resolution services in the

courts:

a) Collaboration among those interested in dispute resolution services. The

judicial branch should co-host a conference including the organizations listed

above, the Trial Court's Judicial Institute, the Flaschner Judicial Institute, and

the media to initiate the development of a multi-year program of educational

activities for all who use, refer to or provide dispute resolution services in the

courts.

b) Public education. The judicial branch should develop and distribute written and

multimedia materials about dispute resolution services. These materials should

be available at local courts for use by those seeking services offered to

schools and other community groups.

c) Law school and bar-related education. The judicial branch should encourage

the Board of Bar Examiners to include questions about ADR in Massachusetts
bar examinations. It should also encourage long-range planning among bar

leaders and law school deans for lawyer education about ADR. The judicial

branch should encourage organizations providing continuing legal education

programs for members of the bar to include programs about ADR as well.

d) Education for court personnel. The judicial branch should design and offer a

variety of educational programs for court personnel based on an assessment
of existing interest, expertise and need. Court personnel currently involved in

providing dispute resolution services should be provided with all necessary

training and education to enable them to meet any new standards that may be

established.

e) Education for Judges. The judicial branch should develop cross-departmental

educational programs for judges, clerks and court personnel. The judicial

branch should also offer an all-court conference for judges on ADR, including

practical information related to the delivery of high-quality education services

and opportunities to reflect on the value of ADR to the court system.
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3. Rule of Professional Conduct

The Massachusetts Rules of Professional Conduct for lawyers should include

the following provision: 1.4(c) In appropriate situations, attorneys should discuss

with clients the advantages and disadvantages of available dispute resolution options.

Commentary: In Reinventing Justice, the Futures Commission recommended

that, when appropriate, attorneys should discuss the advantages and disadvantages

of available dispute resolution options with their clients.
26 Because it is often from

lawyers that clients learn about both adjudicatory and non-adjudicatory options for

resolving a dispute, lawyers play an important role in providing information and

educating clients about dispute resolution options. Just as doctors are expected to

tell patients about various ways of dealing with an illness that they have - such as

drugs, surgery or diet - clients need to be told of different ways of meeting their

objectives, along with an evaluation of the costs and benefits of those different

approaches, so that the client can make an informed decision how to proceed.

Although there are other ways in which a jurisdiction can require or encourage

attorneys to advise their clients about available dispute resolution options 27
, the

Standing Committee recommends that the Massachusetts Rules of Professional

Responsibility currently before the SJC Committee on the Model Rules of Professional

Conduct be amended to include proposed Rule 1 .4 (c).
28 The Standing Committee

feels that apprising a client of available dispute resolution options is of the essence

of a lawyer's professional responsibility, and therefore appropriately belongs in the

Rules of Professional Responsibility. 29 Informed decision making is the very subject

of Rule 1 .4 (b); hence proposed Rule 1 .4 (c) would appropriately apply that general

concept to the vital topic of selecting a dispute resolution procedure appropriate to

the client's particular problem. The proposal does not specify the exact time at which
this discussion should occur, preferring to leave that judgment to the lawyer's sound
discretion. We do, however, believe that to be most effective, the discussion

should occur as early as possible.

Reinventing Justice at 21

.

For example, some jurisdictions (e.g. Marin County, California) have embodied this in a Court
Rule that requires attorneys at an early scheduling conference to certify that they have discussed ADR
options with clients. A similar rule is currently in effect in the United States District Court of
Massachusetts. See Local Rule 16.1(D)(3)(b).

28
Another possible place to embody this recommendation would be in the Preamble to the

Rules, if the Supreme Judicial Court decides to include a Preamble with the Massachusetts rules.

Colorado and Hawaii, for example, have amended their Rules of Professional Responsibility
to include a specific obligation for lawyers to advise clients of ADR options.
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This recommendation is but one part of a comprehensive effort by the Standing

Committee to create greater awareness on the part of lawyers, judges, government

officials and the public of dispute resolution options, and to make such processes

more widely available to litigants.
30

4. State Funding for Dispute Resolution Services.

The Trial Court should assemble and submit a comprehensive budget request

for court-connected dispute resolution services in order to ensure access to such

services throughout the state, regardless of ability to pay.

Commentary: The public justice system should offer a wide array of high-

quality dispute resolution options which are supported by adequate state

appropriations. The judicial branch should begin progress toward that goal by

annually submitting a carefully reasoned, concrete budget request for court-connected

dispute resolution services. The Standing Committee believes that the legislature will

be receptive to such a request if the judicial branch demonstrates its commitment to

providing high-quality, accountable court-connected dispute resolution services to the

public.

The normal court budget process provides the appropriate vehicle for

developing such a request. Accordingly, the Standing Committee proposes that each

Trial Court department Chief Justice analyze and document that department's funding

needs for court-connected dispute resolution services. Needs will vary by

department, depending on the approach taken to delivering these services and on the

resources and personnel already available. Chief Justices should be permitted to seek

funds in these requests both for contracts between the courts and outside providers,

selected through a competitive bidding process, and for court employees to provide

or administer dispute resolution services. (See pages 12 to 14 for a description of the

rich history of outside programs which serve the Massachusetts courts.) Outside

programs require administrative overhead in order to function and survive, even when
they use volunteers or charge fees on a sliding scale. The Chief Justices would
submit their requests along with regular budget requests to the Chief Justice for

Administration and Management (CJAM) and the Supreme Judicial Court (SJCHsee
Uniform Rule 4(b) and (e) in Appendix B; G.L. c. 21 1 B, §§9(a), 10(x); and G.L. c.

211, §2A).

The specific request submitted to the legislature and the allocation of funds

Compare Rule 5 of the Uniform Rules on Dispute Resolution in Appendix B which requires
that lawyers make available to clients information about court-connected dispute resolution services,
discuss with clients "the advantages and disadvantages of the various methods of dispute resolution",
and certify on the civil answer sheet that they have complied with these requirements.
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ultimately appropriated would be determined through discussions among sitting

judges, the department Chief Justices, the CJAM, and the SJC. These decisions

should reflect criteria adopted each year by the CJAM based on recommendations of

the Standing Committee. For the first year, the Standing Committee recommends

three criteria: (1) the largest share of the funds should be used to ensure access to

services by funding, on the basis of demonstrated need, those existing programs that

have previously provided high-quality services to the courts; (2) the next priority

should be to provide training and technical assistance, drawing on the expertise of

the dispute resolution community (see Recommendations 2 and 5); and (3) any

remaining funds should be used to fund new programs, which either test innovative

approaches (see Recommendation 6) or provide access to services in new areas of

the state.

5. Administrative Capacity Building

The judicial branch should strengthen its internal capacity to start, sustain and

shape dispute resolution services by developing systems to support the delivery of

quality services at the local level.

Commentary: The Standing Committee believes the best way to design a

statewide system of court-connected dispute resolution services is to begin from the

perspective of the consumer. People in conflict who wish the help of the judicial

branch usually approach their local courthouse for assistance. It is at this point of

entry that the court must provide them, or their representatives, with information and

guidance about the options available to them. The capacity to provide local guidance

must be carefully, but vigorously, developed.

The Standing Committee recommends that the Supreme Judicial Court, the

Chief Justice for Administration and Management and the Trial Court departments

take the following capacity-building initiatives:

a) Local court coordinators. Each local court should designate a dispute

resolution coordinator to provide the public with information and to distribute

the list of dispute resolution providers. (See Uniform Rule 3(f).) Local dispute

resolution coordinators must be provided with training and up-to-date

information and materials.

b) Departmental advisory committees and directors of dispute resolution. The
Chief Justice of each department should appoint an advisory committee

reflective of those who use, refer to or provide departmental services.

Departmental advisory committees should work with departments to assess

and improve the current use of dispute resolution and identify new areas where
services would be of value. Chief Justices should also designate a director of
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dispute resolution for each department. (See Uniform Rule 3(e).)

c) Trial Court Director of Dispute Resolution Services. The Chief Justice for

Administration and Management should appoint a Trial Court Director of

Dispute Resolution Services and provide sufficient staff and resources to

accomplish the goals of the judicial branch's dispute resolution program. (See

Uniform Rule 3(d).) The primary responsibility of the director would be to

provide communication, coordination, technical assistance and guidance to

departments and local courts. In addition, the director, in cooperation with the

Judicial Institute and the departmental advisory committees and staff, would

be responsible for developing educational programs for judges, clerks and court

personnel. The director should also serve as a liaison to the Standing

Committee on Dispute Resolution and represent the judicial branch in

collaborative discussions with agencies and organizations outside of the judicial

branch.

6. Innovation

The judicial branch should support the development of innovative approaches

to dispute resolution services.

Commentary: The strength of the field of mediation and dispute resolution

lies, in great measure, in its innovative spirit. The expression, "Let the forum fit the

fuss!" captures this concept of flexibility well. While much has been learned about

the potential for various dispute resolution methods, much is still unknown, in

particular about the most effective relationship between the courts and providers.

There is considerable room for experimentation and even more room for sharpening

the art of evaluating programs.

The Standing Committee is proposing a structure within which innovation can

continue to flourish. The planning process proposed under Uniform Rule 4 (see

Appendix B), is intended to create a protective umbrella of institutional legitimacy.

Under this umbrella, local judges, clerk-magistrates and other court personnel will be

able to develop innovative programs, often working with providers such as the

community mediation programs. The role of department Chief Justices and the

Administrative Office of the Trial Court (AOTC) will be to support these efforts.

These projects will include conscientious evaluation in order to ensure that the judicial

branch learns from these experiments.

The Standing Committee recommends that all levels of the judicial branch

actively support innovative approaches to dispute resolution services and evaluation

by funding innovative programs (see Recommendation 4), supporting applications for

funds for innovative projects from private or governmental agencies, and giving
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recognition to innovative approaches through regular court communication channels

and the court's Public Information Office.

7. Information Management/Evaluation

The judicial branch should implement a system for gathering, analyzing and

reporting on data about dispute resolution services.

Commentary: Information is essential to competent planning, policy-setting

and management of court-connected dispute resolution services. Currently, however,

the judicial branch collects little information about the disposition of cases, and no

information about the types and numbers of cases disposed of through the use of

dispute resolution services. The programs currently serving the courts have

developed systems of collecting and analyzing data which are a valuable resource to

the judicial branch as it develops its own information system.

Monitoring and evaluating court-connected dispute resolution services are

essential to ensuring the quality of those services. An effective system of monitoring

and evaluating these services serves several purposes: to determine whether courts

should continue to refer cases to a particular provider of dispute resolution services,

to determine whether the services should be modified to improve their quality, and

to augment the judicial branch's knowledge about court-connected dispute resolution

services.

In order to conduct useful evaluations, the judicial branch must decide what
it wants to learn about dispute resolution and what type of data would be useful.

Evaluation methods, moreover, must be tailored to the programs being analyzed, their

goals and their stage of development. Pilot programs may require a formative

approach focusing on start-up issues of organization, management and outreach.

More mature programs may be assessed to see how well they have met their goals

and the reasons for any variance. Evaluation means more than just counting cases

and settlement rates.
31 Other concerns, such as the satisfaction of the public,

compliance rates, the impact upon court workloads, the reduction of future conflicts

and other quantitative and qualitative factors must be explored.

The judicial branch should address information and evaluation through the

following actions:

a) Modern information management system. Statistics regarding the use of court-

3

1

See F.E.A. Sander, The Obsession with Settlement Rates, Negotiation Journal 329 (Oct.

1995).
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connected dispute resolution should be included in the Trial Court's

management information system, including plans for automated dockets and

reports. The annual report of the judicial branch should contain both dispute

resolution statistics and narrative summaries. (See Uniform Rule 4(d).)

b) Regular evaluation. The judicial branch should ensure that court-connected

dispute resolution services are monitored and evaluated on a regular basis (See

Uniform Rule 7(a).)

c) Evaluation initiative. The Trial Court Director of Dispute Resolution Services

should convene a meeting of departmental dispute resolution staff, appropriate

AOTC staff and representatives of existing programs to assess current methods

of evaluation, identify what kind of information is sought and design

approaches that meet local, departmental and central needs. (See Appendix E

for a description of a federally-funded ADR evaluation project now under way
in the Trial Court.)

8. Early Intervention

Early in the life of a civil case, each court throughout the Trial Court should

hold a case conference - an "early intervention event" - with lawyers, and with

parties in some cases, to review the pace of the litigation, the use of alternative

dispute resolution, and case management issues.

Commentary: In order to formulate a recommendation on early intervention,

the Standing Committee sought the assistance of a Task Force on Early Intervention

consisting of trial judges, clerks and practicing attorneys. The Task Force on Early

Court Intervention (see its Final Report in Appendix D) unanimously recommended
that early intervention be adopted throughout the Trial Court. Early intervention

improves the quality and timing of the adjudicatory process, expands opportunities

for court-based and private methods of dispute resolution, and increases public

awareness of timely and less expensive methods of dispute resolution.

Mandatory early intervention events should be instituted through the adoption

of amendments to appropriate procedural and scheduling rules by department Chief

Justices, with the approval of the Supreme Judicial Court and the Chief Justice for

Administration and Management of the Trial Court. While some uniformity in the

application of early intervention to civil cases is necessary, each department is best

able to fashion amendments to rules such as Standing Orders 1-88 regarding time

standards and Mass. Rules of Civil Procedure, Rule 16, which take into consideration

its unique issues of caseload, scheduling, personnel, and exclusions. For example,

there will be types of cases for which early intervention is inappropriate, such as

abuse prevention proceedings under G.L. c. 209A or unnecessary, such as G.L. c.

25



30A appeals from decisions of state agencies.

The amendments should provide that a mandatory early intervention event shall

be scheduled no later than six months after an answer or a responsive pleading is

filed, and sooner when appropriate. A judge, court personnel, or other person

designated by the judge should preside over the event. At this early intervention

event, the attorneys should review the presumptive pace of the litigation set by the

time standards, the use of available approaches to settlement and/or alternative

dispute resolution, and case flow management issues.

The potential burden of the mandatory early intervention event is eased by the

variety of personnel who, under the judge's supervision, can conduct the event. The

Final Report of the Task Force on Early Court Intervention comments, however, that

when judges conduct the event they are the most effective in setting strict litigation

deadlines, referring disputes to ADR, and settling cases. While not all members of the

Standing Committee share this view, all agree that judicial supervision and support

are critical to the success of the event.

The primary goals of early court intervention - litigation management and

increasing access to dispute resolution alternatives - cannot be achieved without

consistent attention to the public education inherent in the event. Whether or not the

parties are required to attend, the attorneys who do participate have an obligation to

use this moment for the delivery of essential information to their clients. Early court

intervention is ideal for the distribution of written materials, dialogue with the judicial

branch, and informed lawyer-client decision making about the workings of the court

system and all the options for the resolution of the case at hand. In this regard the

recent changes to Rule 16 32 found in the local rules of our Federal District Court

illustrate how attorneys and judges can come together to solve case flow

management problems at a pre-trial conference.

Uniform Rule 4 contains language to assist with the implementation and

evaluation of early court intervention. Specifically, Rule 4 requires each department

to describe (1) their early intervention initiatives and/or rule changes and (2) their

early intervention results, in their annual ADR plan submitted to the Chief Justice for

Administration and Management of the Trial Court. This description of early court

intervention in what are essentially ADR rules will promote speedy implementation of

early court intervention and allow data to be collected on the outcomes.

Rule 1 6, Local Rules of the United States District Court for the District of Massachusetts,
provides for judges to hold scheduling conferences, case management conferences, settlement
conferences and pre-trial conferences.
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9. Uniform Rules

The Supreme Judicial Court in consultation with the Chief Justice for

Administration and Management should adopt Uniform Rules which provide a

structure and set forth minimum standards for the provision of court-connected

dispute resolution services, including Ethical Standards.

Commentary: Effective integration of alternative dispute resolution services

into the work of the judicial branch requires a system-wide policy to provide

guidance to the courts and to guarantee to the public that the services meet basic

standards of quality. The Policy Statement which led to the creation of the Standing

Committee calls for an implementation plan and system-wide standards. Rules are

a particularly effective way of sparking change and setting standards within the legal

culture. Rules, unlike standing orders or guidelines, are published on a regular basis

and thus are available and known to everyone in the legal community.

The Uniform Rules (Appendix B) provide a framework within which the

implementation of court-connected dispute resolution services can proceed. They
state definitions, provide for courts to distribute information about alternative dispute

resolution, create a planning and funding process, govern referrals to providers,

clarify roles and responsibilities, and set forth minimum program standards. The
Uniform Rules also include in Rule 9 Ethical Standards for neutrals providing court-

connected dispute resolution services. The Uniform Rules reflect comments
submitted by Trial Court Chief Justices, professional organizations, and interested

individuals, after a November 1995 publication by the Committee and in Lawyer's

Weekly and at a number of public hearings. The promulgation of the rules should be

accompanied by an educational effort for all affected, including both explanatory

materials and training sessions.

The Uniform Rules will produce five major programmatic features:

a) Departmental planning. Each Trial Court department Chief Justice will appoint

an advisory committee and designate an employee to work with the courts in

the department, help the department assess its current dispute resolution

capacity, and develop an annual plan and budget for providing ADR services

in the department. Courts will be encouraged to collaborate across department

lines and develop services on a regional basis. Trial Court plans are subject to

approval by the Chief Justice for Administration and Management of the Trial

Court. (See Uniform Rules 3(e) and 4(b).)

b) List of dispute resolution providers. A statewide list of individuals and

organizations which meet the qualification standards in the rules will be

developed. The list will be broken down by region and specialty. During a
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transition period, before neutral qualification standards are adopted, the list will

consist of a compilation of lists prepared under the direction of department

Chief Justices of those providers, such as community mediation programs,

which have served courts in the past. (See Uniform Rule 4(a); Interim Order

and Guidelines in Appendix C.)

c) Qualification of court employees as dispute resolution providers. Courts will

give parties the choice whether to obtain services from qualified court

employees, where available, or from a provider selected by the parties from

the list. Courts will also be allowed to suggest a particular provider on the list,

as long as they distribute cases fairly through the list, taking into consideration

the needs of the parties, geographic proximity and specialized subject matter

competence. (See Uniform Rule 6(a) and (d).)

d) Standards which govern court-connected dispute resolution services. In order

to be approved under a departmental plan or included on the statewide list, all

providers of court-connected dispute resolution services, will have to meet

program and qualification standards. During the transition period, before

qualification standards are adopted, qualified providers will include those who
gave satisfactory service to the courts in the past as verified by the court, and

court employees who are found qualified by a judge of the court in which they

are serving. (See Interim Order and Guidelines in Appendix C.)

e) Guidelines for expenditures of funds. Department plans will include requests

for funds for ADR. The Trial Court will contract for ADR services with providers

chosen through a competitive bidding process to provide or administer services

under the plans for particular courts, departments or geographic areas. Courts

will also be permitted to use funds for court employees to provide or administer

services. Any fees collected for dispute resolution services will be according

to fee schedules approved by the court. (See Uniform Rules 4(b), (e) and (f),

and 7(j).)

10. Ethical Standards

The Supreme Judicial Court, in consultation with the Chief Justice for

Administration and Management, should adopt Ethical Standards for neutrals

providing court-connected dispute resolution services for the Trial Court and the

appellate courts.

Commentary: The Standing Committee believes that Ethical Standards for

neutrals providing court-connected dispute resolution services are the cornerstone of

high quality services in which the courts and the public will have confidence. We
believe that Ethical Standards will promote the honesty, integrity and impartiality
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which are so essential to the effectiveness and competence of neutrals. Ethical

Standards are also a foundation upon which the Trial Court departments can build

their dispute resolution policies, programs and procedures. The Standing Committee

therefore recommends that the Supreme Judicial Court, in consultation with the

CJAM, adopt the Ethical Standards set forth in Appendix B, Uniform Rule 9. In

drafting these proposed Ethical Standards, the Standing Committee reviewed ethical

standards proposed or adopted by states and professional organizations locally and

throughout the country. These Standards would apply to all neutrals involved in

providing court-connected dispute resolution services for the Trial Court and the

appellate courts. These Standards would address the following concerns:

impartiality, informed consent, disclosure of fees, conflict of interest, responsibility

to non-participating parties, advertising by neutrals, confidentiality and withdrawal

from the dispute resolution process. For example, impartiality is vital to the dispute

resolution process. A neutral must be able to conduct the process in an impartial

manner and avoid actual, potential and apparent conflicts of interest which might

compromise the neutral's actual or perceived impartiality.

The Standing Committee recommends that if Ethical Standards are adopted, a

copy of these Standards be provided to all courts, programs, and neutrals providing

court-connected dispute resolution services, as well as the public. In addition, the

Ethical Standards would be made a part of all training and educational programs for

providers of court-connected dispute resolution services.

1 1 . Six-Month Waiting Period

The Code of Judicial Conduct and the Code of Professional Responsibility for

Clerks of the Courts should be amended to provide for a six-month waiting period

before a judge or clerk who leaves the judicial branch may receive court referrals to

provide dispute resolution services.

Commentary: One issue that has been the subject of much discussion by the

Standing Committee and about which concerns have been voiced by a number of

individuals and organizations during the course of the Standing Committee's work is

the referral of a dispute to a former judge or clerk by the court. Such a referral soon
after the judge or clerk leaves the judicial branch might give the impression that that

individual used his or her position with the court to obtain the referral, thus creating

the appearance of impropriety or bias. As stated in the 1993 Policy Statement, it is

the policy of the Trial Court to "avoid conflicts of interest and the appearance of

favoritism in providing or referring litigants to dispute resolution services." The
Committee believes that a six-month waiting period following the date the judge or

clerk leaves the judicial branch before he or she may receive a referral of a dispute

from the court would prevent the appearance of any conflict of interest or favoritism.

Such a provision should be included in the Code of Judicial Conduct and the Code of
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Professional Responsibility for Clerks of the Courts, which currently provide that

judges and clerks should avoid the appearance of impropriety and bias. See, e.g.,

Canon 8(A)(2) of the Code of Judicial Conduct which provides that a judge who has

left the judicial branch should not enter an appearance or accept an appointment to

represent any party in any court of the Commonwealth for six months after the date

of leaving the judicial branch.
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V. FUTURE AGENDA FOR THE STANDING COMMITTEE

A. COMPLETE QUALIFICATION STANDARDS

The 1993 Policy Statement directs the Standing Committee to develop

qualification standards for dispute resolution service providers. The Uniform Rules

proposed in Recommendation 9 of this report (set forth in Appendix B) assume that

court referrals to dispute resolution providers will eventually be based on a list of

providers found qualified under these standards. The Interim Order set forth in

Appendix C allows the use of an interim list of providers until the qualification

standards are implemented. These standards will govern the assembly of the list of

qualified providers and thus are an essential next step for the Standing Committee.

Having completed its draft of Ethical Standards, including the review and

incorporation of appropriate comments received, the Subcommittee on Standards will

now resume its work on developing qualification standards. The Subcommittee has

reviewed numerous qualification standards developed in states throughout the

country, as well as standards developed by national professional organizations. This

research has helped the Subcommittee identify key elements important to include in

qualification standards. The Standing Committee is aware that the development of

qualification standards by other organizations and states has often taken years to

complete, and is committed to developing standards as quickly as possible. The

Subcommittee will try to address the large variety of ADR practitioners providing

services in the numerous court-connected programs throughout the Commonwealth.
After the Subcommittee completes a draft, the Standing Committee will look forward

to receiving comments and suggestions from any and all interested parties.

B. CONSIDER POSSIBLE AMENDMENTS TO THE CONFIDENTIALITY STATUTE
AND RULES

The Standing Committee's discussions concerning ethical rules for ADR
providers led to consideration of whether the state law protecting confidentiality in

mediation (adopted in 1985) should be amended. 33 Maintaining the confidentiality of

mediation is an important ethical duty, but some members of the Standing Committee
believe that there should be exceptions, as there are in the mental health field, for

disclosure when the parties have revealed evidence of child abuse or the planned

commission of a crime, and perhaps in certain other situations as well. Other

members believe that there should be no exceptions, and still others have expressed

concern about the rules concerning confidentiality becoming so complex that people

will be deterred from using mediation. Under current law, it is not clear whether

G.L c.233, §23C.
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disclosure of child abuse or the planned commission of a crime would be permitted,

and therefore the Standing Committee concluded that it should not promulgate ethical

rules permitting (or requiring) such disclosure if state law prohibits it. The Standing

Committee has asked for and received input from individuals and programs on the

question of whether the statute should be amended and whether there are other ways
in which the duty of confidentiality in mediation (and perhaps in other ADR processes)

can be better protected and clarified. In the months ahead, the Standing Committee

plans to consider possible amendments of the statute, and welcomes further input

about this issue.

Because the confidentiality of information disclosed during the course of

dispute resolution proceedings should be maintained by the neutral subject only to

certain exceptions, the Standing Committee is also discussing whether there is a need

for an amendment to Trial Court Rule IX: Uniform Rules on Subpoenas to Court

Officials which would require the approval of the court prior to the service of a

subpoena on a neutral to compel the neutral to testify concerning actions taken in his

or her capacity as a neutral.
34

C. ASSIST WITH THE COMPREHENSIVE BUDGET PROPOSAL

Recommendation 4 of this report calls for the Trial Court to assemble and

submit a comprehensive budget request for court-connected dispute resolution

services. The Uniform Rules proposed in this report provide for such a request to be

developed through the Trial Court budget process set forth by statute (Rule 4(e)).

The Standing Committee hopes to contribute to this process by meeting with each

Trial Court Chief Justice and offering assistance in the identification of needs
(including the needs of existing programs with a history of service to the courts), the

establishment of priorities, and the determination of costs.

D. CONSIDER THE ROLE OF JUDGES IN FACILITATING SETTLEMENT

An important but largely unstudied area is what rules or policies, if any, govern

or should govern the conduct of judges and other court personnel or designees who
direct or participate in settlement activities. Under the proposed Uniform Rules

contained in Appendix B, the activities of court employees or designees other than

judges who provide court-connected dispute resolution services will be regulated.

However, there are no specific rules applicable to the pretrial settlement activities of

Trial Court Rule IX: Uniform Rules on Subpoenas to Court Officials currently provides that a

"subpoena to compel a justice, magistrate or probation officer of the Trial Court to testify concerning

actions taken in her or his official capacity shall not be served without the prior approval of the court in

which the underlying action is pending."
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judges. Questions have been raised about whether it is appropriate for judges to

conduct such proceedings; whether arbitrariness and coercion may result from

tension between the judge's responsibilities for adjudication, on the one hand, and

case management, on the other hand; and whether such a role for judges represents

a prudent use of scarce judicial resources in a system in which a prompt trial is not

available to all parties in all locations.

For these reasons, the Standing Committee has identified this as an area for

further study.

E. CONSIDER ADR STANDARDS FOR APPELLATE COURTS

The Standing Committee has recommended that Uniform Rule 9, Ethical

Standards, be applicable to both the Trial Court and the appellate courts. Because

of the specialized nature of appellate case management, Rules 1 through 7 of the

Uniform Rules have been tailored to govern the management and provision of dispute

resolution services only by the Trial Court. Therefore, the Standing Committee has

identified as an area for future study the issue of developing program standards which

would apply to dispute resolution services provided in the appellate courts.
35

F. DEVELOP AND IMPLEMENT NEW EDUCATION AND OUTREACH INITIATIVES

The Subcommittee on Education is developing a comprehensive set of specific

proposals to implement Recommendation 2 of this report. These proposals will be

designed to support the judicial branch in its effort to promote the understanding and

appropriate use of all dispute resolution services in the courts. Successful

implementation of the Uniform Rules and promotion of all dispute resolution processes

and services will require comprehensive and ongoing education of the general public,

attorneys, judges and court personnel.

The proposals will be, in part, in response to the needs of the general public

for sufficient knowledge to make informed decisions about selecting appropriate

dispute resolution services; the need for attorneys to be aware of appropriate

opportunities for the resolution of their cases and how best to advise their clients at

each stage of legal proceedings; the need for judges to understand their role in

conducting or supervising the early intervention event; and the need for court

personnel to understand the array of dispute resolution processes and determine how
existing resources may be used to further the use of these processes.

The Appeals Court has been operating a prehearing conference program for several years,

the procedures for which are contained in an Appeals Court Standing Order. The Supreme Judicial

Court does not currently provide dispute resolution services.
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In addition, the Subcommittee on Education is developing a draft brochure for

use in educating the general public about dispute resolution services available in the

courts; designing an approach for the development of training materials to educate

court personnel regarding dispute resolution services; exploring educational activities

for lawyers that begin in law school; and examining how ongoing collaborative

education and outreach efforts will most effectively occur among all who use, refer

to or provide dispute resolution services in the courts.
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APPENDIX A
COMMONWEALTH OF MASSACHUSETTS

MASSACHUSETTS TRIAL COURT

PROPOSED AMENDED POLICY STATEMENT ON DISPUTE RESOLUTION
ALTERNATIVES

POINT ONE : THE JUDICIAL BRANCH SHOULD MAKE AVAILABLE
APPROPRIATE DISPUTE RESOLUTION ALTERNATIVES TO THE TRADITIONAL
PROCESS OF ADJUDICATION AT AN EARLY STAGE OF THE LITIGATION. THESE
ALTERNATIVES INCLUDE, BUT ARE NOT LIMITED TO, MEDIATION, ARBITRATION,
MINI OR SUMMARY TRIALS, CASE EVALUATION, CONCILIATION, AND COMPLEX
CASE MANAGEMENT SERVICES. DISPUTE RESOLUTION ALTERNATIVES ARE
ESSENTIAL TO THE BASIC MISSION OF THE COURTS. DISPUTE RESOLUTION
ALTERNATIVES ARE APPROPRIATE FOR PARTIES TO CONSIDER IN ALL TYPES OF
DISPUTES IN THE ABSENCE OF A STATUTE OR DEPARTMENTAL POLICY TO THE
CONTRARY. THE AVAILABILITY OF DISPUTE RESOLUTION ALTERNATIVES IN THE
COURTS SHOULD NOT DEPEND ON THE FINANCIAL RESOURCES OF THE PARTIES.

THE TRIAL COURT WILL MAKE EVERY EFFORT TO OBTAIN ADEQUATE RESOURCES
FOR THESE SERVICES INCLUDING AN ANNUAL COMPREHENSIVE BUDGET
REQUEST. THE JUDICIAL BRANCH SHOULD ALSO ENCOURAGE PARTIES TO USE
DISPUTE RESOLUTION SERVICES BEFORE FILING LITIGATION.

Commentary : There is a large body of evidence that establishes that the use

of appropriate dispute resolution methods other than adjudication at an early stage

in the process substantially reduces the cost, time, and complexity of litigation in our

courts, and promotes greater satisfaction on the part of litigants and their attorneys.

In defining a vision of the public justice system of the future, the Chief Justice's

Commission on the Future of the Courts made this observation:

Traditional adjudicatory justice-based on the advocacy of opposing

positions and judgments by impartial decision makers-may continue to

play the central role. But it will be a less utilized and less satisfactory

role unless bold measures are taken in the next 30 years to correct what
the public views as shortcomings in the process and administration of

"conventional" justice.. ..Alternative Dispute Resolution (ADR) has

evolved in part because in some cases non-adjudicatory conflict

resolution techniques produce more satisfying results, swifter

resolutions, and lower costs, both social and personal.. ..Institutionalizing

ADR means that the Commonwealth's courts must accelerate the

incorporation of alternative dispute resolution into the justice system,

even as adjudication is improved.
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The Chief Justice's Commission on the Future of the Courts, Reinventin g Justice.

2022 (1992).

The addition of Alternative Dispute Resolution to the basic mission of the

courts is a fundamental change, which cannot be implemented without additional

staff, space and training. The purpose of this statement is to set forth a long-range

goal, with the understanding that it will be accomplished as resources are obtained

for this purpose.

Dispute resolution alternatives to adjudication are also used to resolve disputes

before litigation is commenced. Community mediation programs and other court-

connected dispute resolution services provide a valuable service to the community

and to the courts in helping parties to resolve disputes before the disputes even get

to court. Resolving disputes without the necessity of litigation can save the parties

time, money and emotional stress and help relieve congestion in the courts. The

judiciary should encourage the public to use dispute resolution services prior to filing

litigation.

POINT TWO : DISPUTE RESOLUTION SERVICES PROVIDED BY THE TRIAL

COURT MUST CONFORM TO CONSISTENT, SYSTEM-WIDE STANDARDS WITH
REGARD TO: THE APPROPRIATENESS OF ALTERNATIVE DISPUTE RESOLUTION AND
OF PARTICULAR PROCEDURES IN PARTICULAR TYPES OF CASES; MANDATORY
REFERRALS TO ALTERNATIVE DISPUTE RESOLUTION; THE SELECTION AND
QUALIFICATIONS OF SERVICE PROVIDERS; THE QUALITY, INTEGRITY, AND COST
OF THE SERVICES PROVIDED; AND THE NEED FOR CONFIDENTIALITY
(HEREINAFTER "THE STANDARDS"). THE SUPREME JUDICIAL COURT, IN

CONSULTATION WITH THE CHIEF JUSTICE FOR ADMINISTRATION AND
MANAGEMENT, SHALL APPOINT A STANDING COMMITTEE ON DISPUTE
RESOLUTION ALTERNATIVES COMPRISED OF JUDGES, ATTORNEYS, MEMBERS OF
THE PUBLIC, ACADEMICS, AND DISPUTE RESOLUTION PROFESSIONALS, WHICH
SHALL PROVIDE ASSISTANCE WITH THE DEVELOPMENT OF THE STANDARDS AND
THE IMPLEMENTATION OF DISPUTE RESOLUTION ALTERNATIVES THROUGHOUT
THE TRIAL COURT. THE STANDARDS SHALL BE SUBJECT TO THE APPROVAL OF
THE SUPREME JUDICIAL COURT. TRIAL COURT DEPARTMENTS MAY ESTABLISH
ADDITIONAL STANDARDS NOT INCONSISTENT WITH THIS POLICY AND THE
STANDARDS.

Commentary : Dispute Resolution Services are considered to be "provided by"

the Trial Court under this policy whenever the service, including case screening,

evaluation, assessment, or dispute resolution, is (1) provided by a person under the

control of the court, whether a paid employee or volunteer, (2) paid for with funds

under the control of the court, or (3) provided by a person or organization

independent of the court, but as the result of a court referral, whether to a for-profit
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or not-for-profit provider. Court referrals to private dispute resolution providers will

be subject to regulation under the Standards.

The Chief Justice's Commission on the Future of the Courts recommended the

establishment of a Supreme Judicial Court Standing Committee on Dispute Resolution,

to "foster experimentation with and evaluation of dispute resolution methods."

( Reinventing Justice: 2022 . p. 21) The Standing Committee established pursuant to

this policy should give advice concerning alternative dispute resolution issues and

programs both to the Chief Justice for Administration and Management and to the

Supreme Judicial Court. The Standing Committee should also take an active role in

all future activities by the judicial branch concerning court-connected dispute

resolution services. For example, the Standing Committee should prepare and review

standards, review the departmental plans called for by the Uniform Rules, assist in the

development and maintenance of the list contemplated by the Uniform Rules, and

review any additional rules or administrative procedures developed by the Trial Court

departments.

POINT THREE : NO PERSON EMPLOYED BY OR PERFORMING SERVICES FOR
THE TRIAL COURT SHALL DIRECTLY OR INDIRECTLY REFER A PARTY OR HIS OR
HER ATTORNEY TO A PARTICULAR ALTERNATIVE DISPUTE RESOLUTION
PROVIDER OTHER THAN IN ACCORDANCE WITH THE STANDARDS. THE
RESPONSIBILITY TO REGULATE DISPUTE RESOLUTION SERVICES PROVIDED BY
THE COURTS DOES NOT EXTEND TO DISPUTE RESOLUTION SERVICES PROVIDED
IN THE PRIVATE MARKETPLACE AND INDEPENDENT OF THE COURTS.

Commentary : Under this policy, the term "refer" is intended to be interpreted

broadly to include an explicit order, a direction, or a suggestion by the court. The
term "refer" shall not, however, include any of the following actions by the court

which do not amount to providing dispute resolution services under this policy: (1)

encouraging the parties or the attorneys to consider alternatives to traditional

litigation offered by the courts or in the private marketplace; or (2) taking any step

such as granting a continuance to enable the parties to explore or receive dispute

resolution services in the private marketplace.

It is not the policy of the Trial Court to suppress or discourage the provision of

dispute resolution services in the private marketplace, whether offered by any for-

profit or not-for-profit provider. However, it is the policy of the Trial Court to avoid

conflicts of interest and the appearance of favoritism in providing or referring litigants

to dispute resolution services. For this reason, no court funds or resources may be

expended to further the interests of any private dispute resolution provider other than

in conformance with the Standards.

Nothing contained in this policy should be interpreted to affect the right of
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attorneys and parties to contract with or to otherwise arrange for dispute resolution

services independent of the courts.

Nothing contained in this policy is designed or to be interpreted to limit the

authority of the Supreme Judicial Court to regulate further the conduct of attorneys

or retired judges who may seek or obtain employment with private sector dispute

resolution providers, or to take other steps to regulate further the practice of law.
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APPENDIX B

SUPREME JUDICIAL COURT
UNIFORM RULES ON DISPUTE RESOLUTION

RULE 1. SCOPE, APPLICABILITY AND PURPOSE OF RULES. These rules govern

court-connected dispute resolution services provided in civil and criminal cases in

every department of the Trial Court. The Ethical Standards in Rule 9 also apply to

neutrals who provide court-connected dispute resolution services in the Supreme
Judicial Court and the Appeals Court. The purpose of the rules is to increase access

to court-connected dispute resolution services, to ensure that these services meet

standards of quality, and to foster innovation in the delivery of these services. The

rules shall be construed so as to secure those ends. To the extent that there is any

conflict between these rules and the Massachusetts Rules of Civil Procedure, the

Massachusetts Rules of Criminal Procedure, the Massachusetts Rules of Appellate

Procedure, the Massachusetts Rules of Domestic Relations Procedure, the Juvenile

Court Rules, the Standards and Forms For Probation Offices of the Probate and Family

Court Department (hereinafter the "Probation Standards") promulgated by the Office

of the Commissioner of Probation effective July 1, 1994, and the Rules of the

Supreme Judicial Court and the Appeals Court, the Massachusetts Rules of Civil,

Criminal, Appellate, and Domestic Relations Procedure, the Juvenile Court Rules, the

Probation Standards, and the Supreme Judicial Court and Appeals Court rules shall

control. The Supreme Judicial Court, the Appeals Court, the Chief Justice for

Administration and Management, and each Trial Court department may adopt

additional rules or administrative procedures to supplement these rules, provided that

they are consistent with these rules.

RULE 2. DEFINITIONS. As used in these rules, the following terms shall have the

following meanings:

"Arbitration" means a process in which a neutral renders a binding or non-binding

decision after hearing arguments and reviewing evidence.

"Arb/med" means a process in which an arbitrator/mediator conducts a standard

arbitration and makes a written award, but keeps it confidential from the parties.

Immediately thereafter, the parties may choose to mediate a settlement. If no
settlement is reached, the award is issued and becomes binding and enforceable

pursuant to G.L. c. 251

.

"Case evaluation" means a process in which the parties or their attorneys present a

summary of their cases to a neutral who renders a non-binding opinion of the
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settlement value of the case and/or a non-binding prediction of the likely outcome if

the case is adjudicated.

"Clerk" means the clerk, clerk-magistrate, recorder, or register of a court, or a

designated assistant clerk-magistrate, recorder or register of probate.

"Community mediation program " means a non-profit, charitable organization whose
goals are to promote the use of mediation and related conflict resolution services by

volunteers to resolve disputes including those that come to, or might otherwise come
to, the courts.

"Conciliation" means a process in which a neutral assists parties to settle a case by

clarifying the issues and assessing the strengths and weaknesses of each side of the

case, and, if the case is not settled, explores the steps which remain to prepare the

case for trial.

"Court" means the Land Court, the Boston Municipal Court, or a division of the

District Court, the Superior Court, the Probate and Family Court, the Housing Court

or the Juvenile Court. The provisions of these rules addressed to courts shall apply

to judges, clerks, probation officers and other employees of these courts. For the

purposes of the Ethical Standards, "court" also includes the appellate courts.

"Court-connected dispute resolution services" means dispute resolution services

provided as the result of a referral by a court, whether on a voluntary or mandatory
basis, including any service or program operated or funded by the court, any service

or program provided by an organization, and services provided by an individual. "To

refer," for purposes of this definition, means to provide a party to a case with the

name of one or more dispute resolution services providers or to direct a party to a

particular dispute resolution service provider, whether the provider is an individual,

a program or an organization.

COMMENTARY: This definition does not alter the fact that parties are free on

their own initiative to obtain dispute resolution services which are not court-

connected.

"Dispute intervention" means a process used in the Probate and Family Court and in

the Housing Court in which a neutral identifies the areas of dispute between the

parties, and assists in the resolution of differences.

"Dispute resolution service" means any process in which an impartial third party is

engaged to assist in the process of settling a case or otherwise disposing of a case

without a trial, including arbitration, mediation, case evaluation, conciliation, dispute

intervention, early neutral evaluation, med/arb, arb/med, mini-trial, summary jury trial,
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any combination of these processes, and any comparable process determined by the

Chief Justice for Administration and Management of the Trial Court or the Supreme

Judicial Court to be subject to these rules. The term "dispute resolution service"

does not include a pretrial conference, an early intervention event, a screening, a trial,

or an investigation.

"Early intervention" means a compulsory, judicially supervised event, early in the life

of a case, with multiple objectives relating to both scheduling of litigation and

selection of dispute resolution services.

"Early neutral evaluation" means case evaluation which occurs early in the life of a

dispute.

"Immediate family" means the individual's spouse, domestic partner, guardian, ward,

parents, children, and siblings.

"Mediation" means a process in which a neutral facilitates discussion and negotiation

among the parties to a dispute in order to achieve a voluntary resolution of a dispute

between two or more parties.

"Med/arb" means a process combining mediation and arbitration in which the parties

agree in advance that, if the dispute is not resolved through mediation, they will

proceed to arbitration with or without the same neutral serving as arbitrator.

"Mini-trial" means a two-step process to facilitate settlement in which (a) the parties'

attorneys present a summary of the evidence and arguments they expect to offer at

trial to a neutral in the presence of individuals with decision-making authority for each

party, and (b) the individuals with decision-making authority meet with or without the

neutral to discuss settlement of the case.

"Neutral" means an individual engaged as an impartial third party to provide dispute

resolution services and includes but is not limited to a mediator, an arbitrator, a case

evaluator, and a conciliator. "Neutral" also includes a master, clerk, clerk-magistrate,

register, recorder, family service officer, housing specialist, probation officer, and any

other court employee when that individual is engaged as an impartial third party to

provide dispute resolution services. For purposes of Rule 9, "neutral" also means an

administrator of a court-connected dispute resolution program.

COMMENTARY: Judges are not included under the term "neutral" in this

section because there are other provisions and rules which apply to the

functions of judges.

"Organization" means a for-profit or non-profit entity or an executive branch agency.
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"Provider of dispute resolution services" or "provider" means a neutral or an

organization with which neutrals are affiliated through membership on a panel or list

or a similar relationship.

"Screening" means an orientation session in which parties to a case and/or their

attorneys receive information about dispute resolution services. The case is reviewed

to determine whether referral to a dispute resolution service is appropriate, and, if so,

to which one. In a screening, there may also be discussion to narrow the issues in

the case, to set discovery parameters, or to address other case management issues.

"Summary jury trial" means a non-binding determination administered by the court in

which (a) the parties' attorneys present a summary of the evidence and arguments

they expect to offer at trial to a six-person jury chosen from the court's jury pool, (b)

the jury deliberates and returns a non-binding decision on the issues in dispute, (c)

the attorneys may discuss with the jurors their reaction to the evidence and reasons

for the verdict, and (d) the presiding neutral may be available to conduct a mediation

with the parties.

RULE 3. ADMINISTRATIVE STRUCTURE FOR COURT-CONNECTED DISPUTE
RESOLUTION SERVICES.

(a) Appointment of Standing Committee on Dispute Resolution. There shall be a

Standing Committee on Dispute Resolution consisting of at least twenty persons

appointed by the Supreme Judicial Court, in consultation with the Chief Justice for

Administration and Management of the Trial Court and the Chief Justices of the Trial

Court departments. Members shall be appointed for three-year terms and may be

reappointed for additional terms when their terms expire. The Standing Committee
shall be composed of: judges; other appropriate court personnel; a designee of the

Massachusetts Office of Dispute Resolution; attorneys; members of the public;

academics; providers of dispute resolution services, including community programs;

and, if possible, designees of the speaker of the House of Representatives and the

president of the Senate.

(b) Duties of Standing Committee on Dispute Resolution. The Standing Committee
shall advise the Supreme Judicial Court and the Chief Justice for Administration and

Management of the Trial Court with respect to standards for court-connected dispute

resolution services and the implementation and oversight of court-connected dispute

resolution services throughout the Trial Court. The Standing Committee shall work

to ensure access to court-connected dispute resolution services, to ensure the quality

of the services, and to foster innovation in the delivery of the services.

(c) Duties of Chief Justice for Administration and Management of the Trial Court. The
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Chief Justice for Administration and Management of the Trial Court is responsible for

directing and overseeing the implementation of court-connected dispute resolution

services throughout the Trial Court.

COMMENTARY: The Chief Justice for Administration and Management should

encourage Trial Court departments to collaborate in the provision of dispute

resolution services and, where appropriate, to submit interdepartmental plans

applicable to one or more geographic area or type of case.

(d) Duties of Trial Court Director of Dispute Resolution Services. The Chief Justice

for Administration and Management shall appoint a director of court-connected

dispute resolution services within the Administrative Office of the Trial Court, who
shall be subject to the supervision of the Chief Justice for Administration and

Management and shall assist in the implementation of court-connected dispute

resolution services.

(e) Appointment of Trial Court Department Advisory Committees and Staff. The Chief

Justice of each Trial Court department shall appoint an advisory committee on that

department's court-connected dispute resolution services composed of judges, other

appropriate court personnel, attorneys, academics, members of the public, and

providers of dispute resolution services, including community programs where they

provide service to that court. Each such Chief Justice shall designate an employee

as the director of court-connected dispute resolution for that department. The
advisory committee shall function so as to avoid conflict of interest or the appearance

of conflict of interest.

(f) Local Dispute Resolution Services Coordinator. The First Justice of each court or

division within every Trial Court department shall designate one court staff member
as the dispute resolution services coordinator for that court or division. By agreement
of affected First Justices, one person may be designated as dispute resolution

services coordinator for divisions or courts in more than one department which are

located in the same or a nearby building. The dispute resolution coordinator shall

maintain information about court-connected dispute resolution services and assist the

public in making informed choices about the use of those services.

RULE 4. IMPLEMENTATION OF COURT-CONNECTED DISPUTE RESOLUTION

(a) Development of List of Eligible Providers, (i) A list of providers approved to receive

court referrals in accordance with these rules shall be developed through an open

process which includes at least the following: clearly stated, uniform program

standards and neutral qualifications; advertisement of the opportunity to be on the

list; fair assessment of providers; efforts to ensure diversity as to race, gender and

ethnicity; policies about the length and termination of participation on the list; and
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procedures for removing a provider from the list for cause and/or as a result of a

complaint filed pursuant to Rule 7(e).

(ii) The list shall include information as to each provider regarding geographic

region, fees, and dispute resolution processes; information as to each individual's

expertise, including process and subject matter expertise; and the type and amount

of each individual's relevant community service, training in dispute resolution

services, and professional experience.

(b) Trial Court Department Plans. Each Trial Court department shall develop plans

each fiscal year for the use of court-connected dispute resolution services by the

courts in the department. The Chief Justice shall develop the plan in consultation

with the department advisory committee, the department director of court-connected

dispute resolution services, the courts in the department and the Standing Committee.

Services may be provided or administered in whole or in part by qualified court

employees or by referral to providers on the list developed pursuant to paragraph (a).

The plan shall set forth information about court-connected dispute resolution services

in the department, including at least the following: current status, goals and

objectives, plans for the coming year, any plans for collaborating with other

departments, a budget request, case selection and screening criteria, plans for

early intervention, and needs for education programs. The plans shall be submitted

by April 1 of each year to the Chief Justice for Administration and Management for

review and approval.

COMMENTARY: The department plans are expected to be incremental, starting

in the first year with a simple description of current and planned services and
funding needs, and becoming gradually more extensive in future years. One
desirable feature of department plans would be to aim for a consistent level in

the quality and quantity of services in all courts across the state.

The criteria governing case selection should identify any categories of case

which the department determines should be routinely excluded from dispute

resolution as a matter of policy. For example, some commentators believe that

courts should not, without a compelling countervailing reason, refer cases to

dispute resolution services when there is a need for public sanctioning of

conduct or a public declaration of rights, when repetitive violations of statutes

or regulations need to be dealt with collectively and uniformly, or when a party

or parties are not able to negotiate effectively themselves or with assistance

of counsel.

(c) Pilot Programs for Mandatory Participation in Dispute Resolution Services. Any
Trial Court department may propose to the Chief Justice for Administration and

Management for review and approval an experimental pilot program which requires

parties in civil cases to participate in non-binding forms of dispute resolution services.
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No Trial Court department shall administer such a pilot program without the approval

of the Chief Justice for Administration and Management. Case types not suitable for

dispute resolution services should be identified. The pilot program may provide for

the mandatory participation of the parties and shall be assessed regularly to control

quality. The minimal requirements for mandatory participation shall be as follows:

(i) each party shall be provided with an opportunity to terminate the dispute

resolution services, upon motion to the court for good cause shown, but

unwillingness to participate shall not be considered good cause;

(ii) the court shall give preference to a dispute resolution process upon which

the parties agree;

(iii) the court shall explicitly inform parties that, although they are required to

participate, they are not required to settle the case while participating in dispute

resolution services;

(iv) the court shall give particular attention to the issues presented by pro se

litigants, such as the need for the neutral to memorialize the agreement and the

danger of coerced settlement in cases involving an imbalance of power between the

parties; and

(v) no fees may be charged for mandatory participation in dispute resolution

services, but the court may charge fees for elective dispute resolution services.

COMMENTARY: In designing pilot programs, courts will comply with G.L. c.

209A, %3, which provides that in abuse prevention proceedings, "No court

may compel parties to mediate any aspect of their case.
"

(d) Trial Court Department Annual Reports. As part of the annual reports required by

G.L. c. 21 1B, §10(viii), each Trial Court department Chief Justice shall include a

section on the use of court-connected dispute resolution services in the department.

The department report shall set forth information requested by the Chief Justice for

Administration and Management, including at least the following:

(i) a narrative of significant program developments and activities with regard

to stated goals and objectives, including: collaborative activities, new initiatives,

unexpected outcomes, and early intervention initiatives.

(ii) case record information by type of dispute resolution process, including total

numbers of: cases screened, referrals, types of cases, cases referred, cases which

entered a dispute resolution process, cases in which agreement was reached and not

reached, cases in which resolution is pending, referrals made by each court to each

provider of dispute resolution services, referrals accepted by each provider, and cases

reviewed by early intervention processes.

The Chief Justice for Administration and Management shall include a summary of

each report in the report submitted to the Supreme Judicial Court pursuant to G.L.
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c. 21 1B, §9.

(e) Funding of Court-connected Dispute Resolution Services. As part of the annual

budget requests required by G.L. c. 21 1B, § 1 0(viii) and (x), each Trial Court

department Chief Justice shall include requests for funding for court-connected

dispute resolution services. Funds may be used for qualified court employees or for

contracts with qualified providers to provide screening and to provide and/or

administer the services. Budget requests shall estimate funds needed to maintain

previously funded services provided by court employees or covered by a multi-year

contract for services. Additional amounts shall be used for the expansion or

improvement of services or for innovative services. Expenditures shall be subject to

the approval of the Chief Justice for Administration and Management pursuant to

criteria promulgated no later than February first each year based on recommendations

of the Standing Committee.

(f) Contracts for Court-connected Dispute Resolution Services. The Administrative

Office of the Trial Court, in consultation with affected departments and First Justices,

shall issue one or more requests for proposals for dispute resolution services to be

provided by contracts with qualified providers who are not court employees, shall

select providers through a competitive bidding process, and shall execute contracts

for services on behalf of departments and courts which may extend for no more than

three years. These contracts may provide for a provider to receive payments
approved under paragraph (e) and/or may provide that a court will refer all or most
of its cases requiring dispute resolution services to one or more contracting

organizations.

COMMENTARY: Decisions in the awarding of contracts should not be based
solely on cost, but should also reflect values and goals such as responsiveness

to the community, the availability of a diverse pool of neutrals, outreach

abilities, and the need for variety in referrals. See Rules 6(a) and 7(c) for

referral rules affecting organizations which are awarded contracts.

RULE 5. EARLY NOTICE OF COURT-CONNECTED DISPUTE RESOLUTION SERVICES.
Upon the filing of the complaint in any civil action, the clerk shall provide the

attorneys of record and any unrepresented parties with information about court-

connected dispute resolution services. This information should state that selection

of court-connected dispute resolution services can occur at the early intervention

event or sooner, and that no court may compel parties to mediate any aspect of an

abuse prevention proceeding under G.L.c. 209A, §3. Insofar as possible, information

should be available in the primary language of the parties. Attorneys shall: provide

their clients with this information about court-connected dispute resolution services;

discuss with their clients the advantages and disadvantages of the various methods
of dispute resolution; and certify their compliance with this requirement on the civil
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cover sheet or its equivalent.

COMMENTARY: Although the rule is limited to civil cases, courts are

encouraged to distribute information about court-connected dispute resolution

services in appropriate criminal matters, including delinquency cases and

hearings on applications for criminal complaints pursuant to G.L. c. 218, %35A.

This information should include a general description of dispute resolution

services, an explanation of reasons for choosing whether or not to use these

services in different kinds of cases, an enumeration of the services available

by referral from the court where the complaint is filed, information designed to

ensure that pro se litigants make informed choices about the use of these

services, and information about the process for filing complaints regarding

court-connected dispute resolution services. To the extent possible, courts

should also provide pro se litigants with written information containing answers

to frequently asked questions (regarding statutory rights, for example).

RULE 6. DUTIES OF COURTS WITH RESPECT TO REFERRAL OF CASES TO
COURT-CONNECTED DISPUTE RESOLUTION SERVICES.

(a) Referral of Cases. No court may refer cases to a dispute resolution provider

unless the provider is a qualified court employee or is included on the list developed

pursuant to Rule 4(a); provided, however, that a court may refer a case to a provider

who is neither a court employee nor on the list in exceptional circumstances when
special needs of the parties cannot be met by a qualified court employee or a provider

on the list. The judge shall report any such referral and the exceptional

circumstances which required it to the Chief Justice of the department. A court may
make a referral to a specific provider on the list in which the court has confidence,

whether or not the court has a contract for services with that provider. The court

shall make a reasonable effort to distribute such specific referrals fairly among
providers on the list, taking into consideration geographic proximity, subject matter

competence, special needs of the parties, and fee levels. In the alternative, a court

may refer all or most of its cases requiring dispute resolution services to qualified

court employees or to one or more organizations with which it has a contract for

services, provided that the court informs the parties that they are free to choose a

provider from the list. In a criminal case, the court shall consult with the prosecuting

attorney and obtain the approval of the defendant and, where applicable, the victim,

before making a referral to a dispute resolution service.

COMMENTARY: This paragraph governs court referrals and does not alter the

fact that parties may obtain dispute resolution services on their own initiative

from a neutral or organization not on the list, consistent with the schedule

established by the court. ADR has been used successfully by the courts in a
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wide range of both civil and criminal cases, and in matters that might

otherwise become the subject of civil or criminal litigation. The Standing

Committee encourages further exploration of the use of ADR in both civil and

criminal matters. However, the Standing Committee also recognizes that there

are policy reasons which make the use of ADR inappropriate in some cases.

See Commentary to Rule 4(b). The paragraph does not limit the discretion of

the prosecuting attorney in a criminal case to commence or proceed with the

prosecution of the case, nor does it enlarge the limited authority of the court

to dismiss a criminal case.

(b) Screening. In civil cases, courts may require parties and/or their attorneys to

attend a screening session or an early intervention event regarding court-connected

dispute resolution services except for good cause shown.

(c) Time for Dispute Resolution. A court may establish a deadline for the completion

of a court-connected dispute resolution process, which may be extended by the court

upon a showing by the parties that continuation of the process is likely to assist in

reaching resolution.

(d) Choice. No court shall require parties to participate in dispute resolution services

without meeting the minimal requirements set forth in Rule 4(c), except that Probate

and Family Courts may require parties to participate in dispute intervention. In all

cases, courts shall inform parties that they are free to choose any provider on the list

or to obtain services from a qualified court employee designated by the court where
available, subject to such reasonable limitations as the court may impose.

(e) Use of Courthouse. Courts may, subject to guidelines issued by the Chief Justice

for Administration and Management of the Trial Court, provide available courthouse

space or other resources for court-connected dispute resolution services provided by

court employees or by providers on the approved list.

(f) Exchange of Information Between Court and Neutral, (i) The court shall give a

provider of court-connected dispute resolution services sufficient information to

process the case effectively.

(ii) The provider shall give the court's administrative staff sufficient case-

specific and aggregate information to permit monitoring and evaluation of the

services.

(iii) Communication with the court during the dispute resolution process shall

be conducted only by the parties or with their consent. The parties may agree, as

part of the dispute resolution process, as to the scope of the information which they

or the neutral will provide to the court. Absent an agreement of the parties and

subject to the provisions of Rule 9 regarding confidentiality and subparagraph (iv)

below, the provider may provide only the following information to the court: a
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request by the parties for additional time to complete dispute resolution, the neutral's

assessment that the case is inappropriate for dispute resolution, or the fact that the

dispute resolution process has concluded without parties' having reached agreement.

(iv) At the conclusion of conciliation or dispute intervention, the provider may
communicate to the court recommendations, a list of those issues which are and are

not resolved, and the neutral's assessment that the case will go to trial or settle,

provided that the parties are informed in advance of the session that such

communication will occur.

COMMENTARY: This rule is not intended to remove the evidentiary bar against

the admissibility of settlement discussions.

RULE 7. REQUIREMENTS FOR COURT-CONNECTED DISPUTE RESOLUTION
SERVICES.

(a) Evaluation. All court-connected dispute resolution services shall be monitored and

evaluated on a regular basis. Settlement rates shall not be the sole criterion for

evaluation. Every court or organization shall evaluate its neutrals on a regular basis.

(b) Diversity. Court-connected dispute resolution services shall be designed with

knowledge of and sensitivity to the diversity of the communities served. The design

shall take into consideration such factors as the languages, dispute resolution styles,

and ethnic traditions of communities likely to use the services. Courts and

organizations shall not discriminate against staff, neutrals, volunteers, or clients on

the basis of race, color, sex, age, religion, national origin, disability, political beliefs

or sexual orientation. Courts and organizations shall actively strive to achieve

diversity among staff, neutrals, and volunteers.

(c) Organization Rosters. Organizations which refer cases to individual neutrals shall

assemble, maintain and administer rosters of qualified neutrals in conformity with

these rules. Any such organization with which the court contracts for services shall

make a reasonable effort to distribute such referrals fairly among individuals on the

list, taking into consideration geographic proximity, subject matter competence,
special needs of the parties, and fee levels.

(d) Intake and Selection. Every court, organization and neutral shall evaluate cases

to ensure that they are appropriate for dispute resolution based on the case selection

criteria of the applicable department developed pursuant to Rule 4(b). A provider may
refuse to accept a referral.

(e) Complaint Mechanism. The Chief Justice for Administration and Management, in

consultation with the Chief Justices of the departments and with the advice of the

Standing Committee, shall develop a uniform procedure for handling complaints
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regarding court-connected dispute resolution services.

(f) Presence of Advisers. Parties, in consultation with their attorneys, if any, shall

be permitted to decide whether their attorney, advocate or other adviser will be

present at court-connected dispute resolution sessions.

(g) Inappropriate Pressure to Settle. Courts, organizations and neutrals shall inform

parties that, unless otherwise required by law, they are not required to make offers

and concessions or to settle in a court-connected dispute resolution process. Courts,

organizations and neutrals shall not impose sanctions for nonsettlement by the

parties.

(h) Sanctions for Failure to Attend Sessions. A court may impose sanctions for

failure without good cause to attend a mandatory screening session, an early

intervention event, or a scheduled dispute resolution session.

(i) Fees. The court may offer fee-for-service programs. Parties shall not be charged

a fee for attendance at a mandatory screening session or an early intervention event,

or for dispute resolution services provided by court employees. Fees charged by a

provider of dispute resolution services shall be approved by the Chief Justice of the

applicable court department. The fee schedule shall provide for fee waived or

reduced fee services to be made available to indigent and low income litigants. Fees

may not be contingent upon the result of the dispute resolution process or the

amount of the settlement. Neutrals may assist parties to negotiate an equitable

allocation of fees.

(j) Program Administration. Every court department and every organization which

operates a dispute resolution program shall develop written policies and procedures

governing program operations and record-keeping that will enable evaluation of the

dispute resolution services.

(k) Dispute Resolution Sessions. The court, organization or neutral shall provide

hearing facilities that are sufficiently private and readily accessible, and shall provide

reasonable accommodation for disabled individuals. The court, organization or neutral

shall make reasonable efforts to schedule dispute resolution sessions at the

convenience of the parties. The court, organization or neutral shall allow adequate

time in the dispute resolution session to discuss issues and reach settlement.

(I) Written Agreement. If a settlement is reached, the agreement shall be prepared

in writing and signed by the parties, who shall forward for docketing a notice of the

disposition of the case to the clerk of the court in which the case is pending. The

court may, if requested by the parties, allow an oral agreement instead of a written

one.
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(m) Orientation and Supervision of Neutrals. The court or organization shall ensure

that neutrals are familiar with the court's or organization's policies and operations.

The court or organization shall supervise its neutrals. During dispute resolution

sessions, newly trained neutrals shall have immediate access to an experienced

neutral.

(n) Data Collection. The court or organization shall develop a system to record

accurately and compile regularly data sufficient to provide the applicable court

department with the information needed to prepare the report required by Rule 4(d).

RULE 8. (Reserved for Qualification Standards)

RULE 9. ETHICAL STANDARDS.

(a) Introduction. These Ethical Standards are designed to promote honesty, integrity

and impartiality by all neutrals and other individuals involved in providing court-

connected dispute resolution services. These standards seek to assure the courts and

citizens of the Commonwealth that such services are of the highest quality, and to

promote confidence in these dispute resolution services. In addition, these standards

are intended as a foundation on which court departments can build their dispute

resolution policies, programs and procedures to best serve the public. These

Standards apply to all neutrals as defined in these Standards who are involved in

providing court-connected dispute resolution services for the Trial Court and the

appellate courts, including those who are state or other public employees. State and

other public employees are subject to the Massachusetts Conflict of Interest Law,

M.G.L. c. 268A, and therefore, to the extent that these standards are in any manner

inconsistent with M.G.L. c. 268A, the statute shall govern. In addition, to the extent

that these standards are in any manner inconsistent with the Standards and Forms

for Probation Offices of the Probate and Family Court Department promulgated by the

Office of the Commissioner of Probation effective July 1, 1994, the Probation

Standards shall govern. All courts providing dispute resolution services and all court-

connected dispute resolution programs shall provide the neutrals with a copy of these

Ethical Standards. These Standards shall be made a part of all training and

educational programs for providers of court-connected dispute resolution services,

and shall be available to the public.

(b) Impartiality. A neutral shall provide dispute resolution services in an impartial

manner. Impartiality means freedom from favoritism and bias in conduct as well as

appearance.

COMMENTARY: A neutral's obligation is to act on the basis of what he or she

subjectively believes may be the appearance of favoritism or bias and also on

the basis of what the neutral reasonably believes others would think.
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(i) A neutral shall provide dispute resolution services only for those disputes

where she or he can be impartial with respect to all of the parties and the subject

matter of the dispute.

(ii) If at any time prior to or during the dispute resolution process the neutral

is unable to conduct the process in an impartial manner, the neutral shall so inform

the parties and shall withdraw from providing services, even if the parties express no

objection to the neutral continuing to provide services.

(iii) No neutral or any member of the neutral's immediate family or his or her

agent shall request, solicit, receive, or accept any in-kind gifts or any type of

compensation other than the court-established fee in connection with any matter

coming before the neutral.

(c) Informed Consent. The neutral shall make every reasonable effort to ensure that

each party to the dispute resolution process (a) understands the nature and character

of the process, and (b) in consensual processes, understands and voluntarily

consents to any agreement reached in the process.

(i) A neutral shall make every reasonable effort to ensure at every stage of the

proceedings that each participant understands the dispute resolution process in which

he or she is participating. The neutral shall explain (aa) the respective responsibilities

of the neutral and the parties, and (bb) the policies, procedures and guidelines

applicable to the process, including circumstances under which the neutral may
engage in private communications with one or more of the parties.

COMMENTARY: In arbitration, arb/med and med/arb, private communications

involving the neutral and less than all of the parties and/or their attorneys

concerning the substance of the dispute would be improper unless all parties

agree otherwise in advance.

(ii) If at any time the neutral believes that any party to the dispute resolution

process is unable to understand the process or participate fully in it - whether

because of mental impairment, emotional disturbance, intoxication, language barriers,

or other reasons - the neutral shall (aa) limit the scope of the dispute resolution

process in a manner consistent with the party's ability to participate, and/or

recommend that the party obtain appropriate assistance in order to continue with the

process, or (bb) terminate the dispute resolution process.

COMMENTARY: In making a recommendation that a party obtain assistance,

the neutral shall avoid making any disclosure to other parties in the dispute

resolution process which would (a) compromise the confidentiality of

communications between the neutral and the party in need of assistance, (b)

detrimentally affect the interests of the party in need of assistance, or (c)
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impair the impartiality (or perceived impartiality) of the neutral.

(iii) Where a party is unrepresented by counsel and where the neutral believes

that independent legal counsel and/or independent expert information or advice is

needed to reach an informed agreement or to protect the rights of one or more of the

participants, the neutral shall so inform the participant(s).

COMMENTARY: This Standard is ordinarily not applicable in arbitration. See

also commentary to previous section.

(iv) A neutral may use his or her knowledge to inform the parties'

deliberations, but shall not provide legal advice, counseling, or other professional

services in connection with the dispute resolution process.

COMMENTARY: The provision in this Standard permitting a neutral to use his

or her knowledge to inform the parties deliberations is ordinarily not

applicable in arbitration.

(v) The neutral shall inform the participants of their right to withdraw from the

process at any time and for any reason, except as is provided by law or court rule.

COMMENTARY: In arbitration, the parties may not have the right to withdraw

from the proceedings.

(vi) In mediation, case evaluation, and other processes whose outcome
depends upon the agreement of the parties, the neutral shall not coerce the parties

in any manner to reach agreement.

(d) Fees. A neutral shall disclose to the parties the fees that will be charged, if any,

for the dispute resolution services being provided.

COMMENTARY: For purposes of this Standard, fees may include the neutral's

fees, administrative fees, and related expenses.

(i) A neutral shall inform each participant in a court-connected dispute

resolution process in writing, prior to the start of the process, of (aa) the fees, if any,

that will be charged for the process, (bb) if there will be a fee, whether it will be paid

to the neutral, court, and/or the program, and (cc) whether the parties may apply for

a fee-waiver or other reduction of fees.

(ii) If a fee is charged for the dispute resolution process, the neutral shall enter

into a written agreement with the parties, before the dispute resolution process

begins, stating the fees and time and manner of payment.

(iii) Fee agreements may not be contingent upon the result of the dispute
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resolution process or amount of the settlement.

(iv) Neutrals shall not accept, provide, or promise a fee or other consideration

for giving or receiving a referral of any matter.

COMMENTARY: This provision is not intended to prohibit neutrals from

paying an administrative or panel membership fee.

(v) If the Court has established fees for its dispute resolution services, no

neutral shall request, solicit, receive, or accept any payment in any amount greater

than the court-established fees when providing court-connected dispute resolution

services.

(e) Conflict of Interest. A neutral shall disclose to all parties participating in the

dispute resolution process all actual or potential conflicts of interest, including

circumstances that could give rise to an appearance of conflict. A neutral shall not

serve as a neutral in a dispute resolution process in which he or she has such a

conflict, unless the parties, after being informed of the actual or potential conflict,

give their consent and the neutral has determined that the conflict is not so significant

as to cast doubt on the integrity of the dispute resolution process and/or neutral.

(i) As early as possible and throughout the dispute resolution process, the

neutral shall disclose to all parties participating in the process, all actual or potential

conflicts of interest, including but not limited to the following:

(aa) any known current or past personal or professional relationship with any

of the parties or their attorneys;

(bb) any financial interest, direct or indirect in the subject matter of the

dispute or a financial relationship (such as a business association or other

financial relationship) with the parties, their attorneys, or immediate family

member of any party or their attorney, to the dispute resolution proceeding;

and

(cc) any other circumstances that could create an appearance of conflict of

interest.

COMMENTARY: Individuals are not prohibited from serving as neutrals for

parties for whom they or members of their firm have provided services as long

as full disclosure of the prior relationship is made and, after disclosure, the

parties consent to the neutral's serving in the case.

(ii) Where the neutral determines that the conflict is so significant as to cast

doubt on the integrity of the dispute resolution process and/or neutral, the neutral

shall withdraw from the process, even if the parties express no objection to the

neutral continuing to provide services.
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(iii) Where the neutral determines that the conflict is DDI significant, the neutral

shall ask the parties whether they wish the neutral to proceed. The neutral shall

obtain consent from all parties before proceeding.

(iv) A neutral must avoid even the appearance of a conflict of interest both

during and after the provision of services.

(aa) A neutral shall not use the dispute resolution process to solicit,

encourage or otherwise procure future service arrangements with any

party.

(bb) A neutral may not subsequently act on behalf of any party to the dispute

resolution process, nor represent one such party against the other, in

any matter related to the subject of the dispute resolution process.

(cc) A neutral may not subsequently act on behalf of any party to the dispute

resolution process, nor represent one such party against the other, in

any matter unrelated to the subject of the dispute resolution process for

a period of one year, unless the parties to the process consent to such

action or representation.

COMMENTARY: The provisions above do not apply to other individuals with

whom the neutral is in business, such as other lawyers in the neutral's firm, or

other mental health professionals in a neutral's group practice. Consent is not

waivable in advance of the dispute resolution process, but may be waived after

the dispute resolution process. A dispute should be considered "related to
"

another matter if the facts involved in the dispute resolution process are so

germane to the later matter that (a) a party in the earlier matter would be
unfairly disadvantaged by the neutral's involvement in the later matter or (b)

a party in the later matter would be unfairly disadvantaged by the neutral's

involvement in the earlier matter.

(v) A neutral shall avoid conflicts of interest in recommending the services of

other professionals.

(f) Responsibility to Non-Participating Parties. A neutral should consider, and where
appropriate, encourage the parties to consider, the interests of persons affected by

actual or potential agreements and not participating or represented in the process.

(i) If a neutral believes that the interests of parties not participating or

represented in the process will be affected by actual or potential agreements, the

neutral should ask the parties to consider the effects of including or not including the

absent parties and/or their representatives in the process. This obligation is

particularly important when the interests of children or other individuals who are not

able to protect their own interests are involved.
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(g) Advertising , Soliciting, or Other Communications by Neutrals. Neutrals shall be

truthful in advertising, soliciting, or other communications regarding the provision of

dispute resolution services.

(i) A neutral shall not make untruthful or exaggerated claims about the dispute

resolution process, its costs and benefits, its outcomes, or the neutral's qualifications

and abilities.

(ii) A neutral shall not make claims of specific results, benefits, outcomes, or

promises which imply favor of one side over another.

(h) Confidentiality. A neutral shall maintain the confidentiality of all information

disclosed during the course of dispute resolution proceedings, subject only to the

exceptions listed in this section.

(i) The information disclosed in dispute resolution proceedings that shall be kept

confidential by the neutral includes, but is not limited to: the identity of the parties;

the nature and substance of the dispute; the neutral's impressions, opinions, and

recommendations; notes made by the neutral; statements, documents or other

physical evidence disclosed by any participant in the dispute resolution process; and

the terms of any settlement, award, or other resolution of the dispute, unless

disclosure is required by law or court rule.

(ii) Confidentiality vis-a-vis nonparticipants . The neutral shall inform the

participants in the dispute resolution process that he or she will not voluntarily

disclose to any person not participating in the mediation any of the information

obtained through the process, unless such disclosure is required by law.

(iii) Confidentiality within mediation . A neutral shall respect the confidentiality

of information received in a private session or discussion with one or more of the

parties in a dispute resolution process, and shall not reveal this information to any

other party in the mediation without prior permission from the party from whom the

information was received.

COMMENTARY: This rule is not applicable to arbitration, arb/med and
med/arb, in which private communications involving the neutral and less than

all of the parties and/or their attorneys would be improper unless all parties

agree otherwise in advance.

(iv) Neutrals who are part of a court-connected dispute resolution program

may, for purposes of supervising neutrals and monitoring of agreements, discuss

confidential information with other neutrals and administrative staff in the program.

This permission to discuss confidential information does not extend to individuals

outside their program.
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COMMENTARY: Individuals who administer court-connected dispute resolution

programs are also bound by these standards. See definition of "neutral" in

Rule 2.

(v) Neutrals may, with prior permission from the parties, use information

disclosed by the parties in dispute resolution proceedings for research, training, or

statistical purposes, provided the materials are adapted so as to remove any

identifying information.

COMMENTARY: Ethical vs. statutory obligations: The provisions above

concerning confidentiality govern the ethical obligations of the neutral but may
not bar compelled disclosure of confidential communications, by means of

subpoena or other court process. G. L. c.233, %23C, which governs

mediation, may prohibit disclosure of communications made in the course of

a mediation (as defined in the statute) even if those communications relate to

child abuse or neglect or fife threatening situations. Other statutes, such as c.

1 19, %57A (the mandated reporter statute) may also govern the obligation to

disclose, or maintain confidentiality of, communications relating to child abuse

and neglect.

Agreements: In some cases, the confidentiality protection afforded by G. L.

c.233, §23C, requires an agreement to mediate. In other dispute resolution

processes (such as arbitration , case evaluation, and conciliation), where there

is no statutory protection for confidentiality, it may be desirable for the parties

to execute an agreement which provides for confidentiality of the process.

(i) Withdrawing from the Dispute Resolution Process. A neutral shall withdraw from

the dispute resolution process if continuation of the process would violate any of the

Ethical Standards, if the safety of any of the participants would be jeopardized, or if

the neutral is unable to provide effective service.

(i) Withdrawal must be accomplished in a manner which, to the extent

possible, does not prejudice the rights or jeopardize the safety of the parties.

(ii) A neutral may withdraw from the dispute resolution process if the neutral

believes that (aa) one or more of the participants is not acting in good faith; (bb) the

parties' agreement would be illegal or involve the commission of a crime; (cc)

continuing the dispute resolution process would give rise to an appearance of

impropriety; (dd) in a process whose outcome depends upon the agreement of the

parties, continuing with the process would cause severe harm to a non-participating

party, or the public; and (ee) continuing discussions would not be in the best interest

of the parties or the dispute resolution program.
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APPENDIX C

INTERIM ORDER AND GUIDELINES
PART ONE: INTERIM ORDER

COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT
ADMINISTRATIVE ORDER

Suffolk, ss.

AN ORDER ESTABLISHING AN INTERIM PROCEDURE
FOR REFERRALS TO COURT-CONNECTED

DISPUTE RESOLUTION SERVICES

WHEREAS the Justices of the Supreme Judicial Court, in consultation with the

Chief Justice for Administration and Management, have received, reviewed, and

approved recommendations of the Standing Committee on Dispute Resolution,

including, in particular, Uniform Rules On Dispute Resolution, with ethical standards

and a strengthened Policy Statement on Dispute Resolution Alternatives; and

WHEREAS the Justices of the Supreme Judicial Court, in consultation with the

Chief Justice for Administration and Management, have determined that there should

be a transition period established so that qualification standards for providers of

dispute resolution services may be completed, and to afford to the public, judges and

other court personnel, members of the bar, and providers of dispute resolution

services an opportunity to adjust to a new, comprehensive system of court-connected

dispute resolution services; and

WHEREAS the Justices of the Supreme Judicial Court, in consultation with the

Chief Justice for Administration and Management, have determined that the Trial

Court should not suffer any disruption to or loss of court-connected dispute resolution

services during the transition period;

It is hereby ordered that from ninety days following the effective date of this

order and continuing until no later than December 31, 1997, the referral of cases to

providers of court-connected dispute resolution services shall be governed by this

order and the Uniform Rules on Dispute Resolution.

1. Eligibility of providers of court-connected dispute resolution services. Only

providers which previously have provided services to the Trial Court in accordance

with then applicable rules and policies are eligible to receive referrals for court-

connected dispute resolution. These policies include a Memorandum to the Chief

Justices of the Trial Court departments from then Chief Justice for Administration and
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Management John E. Fenton, Jr. dated October 29, 1992 and the 1993 Policy

Statement on Dispute Resolution Alternatives promulgated jointly by the Justices of

the Supreme Judicial Court and the Chief Justice for Administration and Management
(CJAM). Compliance with this requirement shall be verified by the Chief Justice of

the department in which the provider wishes to receive court referrals on a form

developed by the Standing Committee and approved by the CJAM. Such verification

shall include a declaration by the provider that copies of all applicable rules and

policies relating to court-connected dispute resolution services have been given to all

persons who may provide such services and that those persons agree to abide by

them.

2. Court employees. Court employees may be designated by a First

Justice, Regional Administrative Justice or the Chief Justice of a Trial Court

department or his or her designee as eligible to receive court referrals for court-

connected dispute resolution services under this order.

3. Changes in the list of eligible providers. Eligible providers may add or

delete neutrals to their panels or rosters while this order is in effect. In addition, from

time to time the Chief Justice of a Trial Court department may add or delete a

provider. Providers who are aggrieved by the decision of a Chief Justice of a

department may appeal to the CJAM whose decision shall be final.

4. Referral of cases to eligible providers. While this order is in effect, the

term "list" as used in the Uniform Rules on Dispute Resolution shall mean a list of

those providers of dispute resolution services who meet the eligibility requirements

set forth in paragraph one of this order. This list shall be maintained by the CJAM.
Courts may continue to refer some or all of their cases to specific providers who meet
the eligibility requirements set forth in paragraph one of this order. In the Probate and

Family Court department, parties may be ordered to participate in dispute intervention

conducted by Family Service Officers.

5. Fees. Eligible providers of court-connected dispute resolution may charge

the fees they charged prior to the effective date of this order subject to changes that

may be approved in accordance with the Uniform Rules on Dispute Resolution.

6. Role of the Standing Committee on Dispute Resolution. The Standing

Committee, in addition to its other duties, shall provide support and assistance to the

CJAM and the Chief Justices of the Trial Court departments with respect to any

matter concerning this Interim Order or the implementation of the Uniform Rules on

Dispute Resolution.
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Effective date: By the court,

Jean M. Kennett

Clerk of the Supreme Judicial Court

PART TWO: GUIDELINES
GUIDELINES FOR COURT-CONNECTED DISPUTE RESOLUTION

Introduction. As a result of the action taken by the Supreme Judicial Court and

the Chief Justice for Administration and Management in approving the Uniform Rules

on Dispute Resolution recommended by the Standing Committee on Dispute

Resolution, a new system has been established for the referral of cases in any one

of the seven departments of the Trial Court to a dispute resolution provider for

services such as mediation, case evaluation, conciliation, arbitration etc. The first

step toward the new system is the establishment of a transition period that begins

ninety days following the effective date of the Interim Order ( ) and lasts until

qualification standards are implemented but no later than December 31, 1997.

The purpose of the transition period. During the transition period, the referral

of cases by the court to providers of dispute resolution services will be governed by

a special rule approved by the Supreme Judicial Court and the Chief Justice for

Administration and Management. A copy of this rule is attached to these Guidelines.

One purpose of the transition is to ensure that dispute resolution services continue

while everyone adjusts to the new system. A second purpose is to phase in some
of the changes to reduce the confusion and disruptions that otherwise might occur

during the early stages of the new system. A third purpose is to begin to implement

measures to collect information about court-connected dispute resolution services

that will be important to enable the court to ensure and maintain the quality of such

services in the future.

Changes that will occur after the transition. During the transition period, the

Standing Committee on Dispute Resolution will continue its work on the development

of qualification standards for neutrals providing various types of court-connected

dispute resolution services such as mediation, conciliation, dispute intervention, and

case evaluation. Once the Supreme Judicial Court and the Chief Justice for

Administration and Management approve these qualification standards, only those

neutrals (whether court employees or not) who meet the new standards will be

eligible to continue to provide dispute resolution services to the courts. Neutrals who
meet the new standards will be eligible to continue to provide dispute resolution

services to the courts. Neutrals providing dispute resolution services to the courts

during the transition who do not meet the new qualification standards but who wish

to become eligible to provide such services after the transition will be given time in

which to take the necessary steps to meet the new standards.
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Providing dispute resolution services during the transition.

Eligible providers. There are two general classes of eligible providers during the

transitional period. First, court employees designated by the court may continue to

provide services. These include Family Service Officers, Housing Specialists, and

others. The second class of eligible providers are those programs or organizations

(i) which have been providing services to the court prior to the transition, (ii) which

are in compliance with all applicable court policies and rules, including the

Memorandum issued by Chief Justice Fenton on October 29, 1992 and the 1993
Policy Statement jointly promulgated by the Supreme Judicial Court and the CJAM,
and (iii) which are willing to agree to abide by the new Uniform Rules on Dispute

Resolution, including, in particular, the ethical standards. In addition, each department

of the Trial Court is permitted to establish additional requirements not inconsistent

with the Uniform Rules on Dispute Resolution. Eligibility will be verified by judges on

the basis of an application form developed by the Standing Committee on Dispute

Resolution and submitted by the organization seeking to continue to provide services.

Each department of the Trial Court will forward its list of eligible providers to the

Chief Justice for Administration and Management.

Some have questioned the relationship between the Memorandum issued by

Chief Justice Fenton in 1992 and the Policy Statement approved by the Supreme
Judicial Court and the CJAM in 1993 in terms of who is eligible to provide services

to the court. The predominant if not exclusive providers of court-connected services

to this point, apart from court employees, have been non-profit organizations and

individual volunteers.

Referral of cases to providers. Beginning with the transition, courts may make
referrals only to designated court employees or to providers who appear on one of the

lists referred to above. The procedure for making a referral is contained in the

Uniform Rules on Dispute Resolution and requires the court in most instances to

rotate from among the providers on the list. There is no obligation to rotate providers

in the case of court employees. During the transition, however, the court is permitted

to send some or all of its cases to a particular provider on the list provided that it has

an exclusive arrangement with such provider at the time the transition goes into

effect. Courts are not permitted to direct lawyers or parties to any ADR directory or

list other than the approved Massachusetts Trial Court list. Parties and their lawyers,

if any, however, remain free in most instances to choose any organization or

individual as a provider whether or not the provider is on the approved Trial Court list.

Ethical Standards. Beginning with the transition, in order for a program or

provider, including court employees, to be eligible to provide dispute resolution

services it must agree to abide by the ethical standards set forth in the Uniform Rules

on Dispute Resolution, and it must agree to distribute these standards within sixty
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days to each individual member on its panel or roster and provide necessary

educational programs within five months. Likewise, the Trial Court will distribute

copies of the Uniform Rules on Dispute Resolution, including the ethical standards,

to all court employees eligible to receive court referrals.

Reporting requirements. During the transition period, providers of court-

connected dispute resolution services will be required to allow monitoring of their

services by and to provide data to local courts and the Trial Court. Data collected by

local courts will be forwarded to the Chief Justice of each department and to the

Chief Justice for Administration and Management.

Verification of eligibility. The Standing Committee on Dispute Resolution will

develop a form to be submitted by any provider or organization which wishes to be

eligible to receive court referrals during the transition. Providers will be required to

verify that they (i) have been providing services to the court prior to the transition,

(ii) are in compliance with all applicable court policies and rules, and (iii) agree to

abide by the new Uniform Rules on Dispute Resolution, including, in particular, the

ethical standards.

Management of programs. During the transition period, eligible providers

approved to receive court referrals are authorized to add or delete individuals from

their panels or rosters.

Fees. During the transition period, eligible providers approved to receive court

referrals may charge the fee they charged in the period prior to the transition,

provided that changes in the fee schedule may be approved by the Chief Justice of

the department in which the provider supplies services.
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APPENDIX D

EARLY COURT INTERVENTION
October 12, 1995
FINAL REPORT

I. Introduction

In the Spring of 1995, the Supreme Judicial Court's Standing Committee on
Dispute Resolution asked that a task force of judges and attorneys advise them on

concepts of early court intervention. This task force has met four times and although

it is composed of trial lawyers and judges who work in many different courts, its

conclusions and recommendations are unanimous. A list of Task Force members is

attached as Appendix H.

What is presented herein are the essential elements of early court intervention

in civil litigation. While there is no single prescription for early intervention, it does

mean some type of judicially-supervised event early in the life of a case with multiple

objectives, some relating to ADR and others to the scheduling of litigation. It is safe

to say that all the members of this Task Force feel early intervention is an idea whose
time has arrived for Department by Department implementation in the Massachusetts
Trial Court.

Because court procedures and case types in the seven Trial Court departments

differ, Task Force members from each of the Superior, District, Probate and Family,

Land, Juvenile, and Housing Court departments were asked to present suggestions

for assessing current early intervention methods, the need for early intervention, and

models for increasing early intervention. Their written responses are attached to this

report as Appendices A through F.

II. Why implement early intervention ?

Early intervention forces a connection between two well-established themes in

civil justice, improving the day-to-day workings of the adjudicatory system and

increasing access to and use of alternative methods of dispute resolution. Given the

steps the Massachusetts judiciary has already taken with Time Standards since 1 978,

early court intervention throughout the Trial Court might result in a substantial

reduction in the cost and delay associated with civil litigation by enabling the parties

and their lawyers to explore, at an early stage of the proceedings, strategies for the

settlement or resolution of the controversy that are often impractical or less valuable

when considered at a later stage of the proceedings. It may serve the interests of

parties for whom adjudication is the most appropriate method for resolving their
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dispute by enabling them to streamline the pretrial process and thus preserve their

resources and reduce the delay in getting the case ready for trial. In short, a system
of early court intervention may prove instrumental in insuring that in all appropriate

cases the parties have access to a comprehensive system of multi-option justice.

To be meaningful in the life of a case, early intervention must be defined by the

timing, content, and incentives described herein. When these guidelines are followed,

early intervention is neither intrusive on the bar nor resource intensive for the courts.

Its modest burdens are easily outweighed by its substantial benefits.

III. When should the early intervention event take place ?

The Task Force favored the selection of a time guideline for determining when
the early intervention event36 should take place. A number of different times was
considered, such as when the answer is filed, within 30 days after answer is filed,

or no later than 6 months following the filing of the answer. Because the best timing

for the early intervention event will likely vary depending on the Trial Court

department and even the type of case involved37
, it was agreed that every Trial Court

department should adopt some moment, such as within a specified time after answer

is filed or after some other responsive event occurs, after which the early intervention

event will take place.

As a statement of uniform principle the Task Force believes that the early

intervention should take place not more than six months following an answer or the

first responsive pleading and, if neither is filed, no later than one year from the filing

of the complaint. Task Force members also noted the many advantages, as set forth

in this report, of an even earlier deadline to effectuate the goals of early intervention.

IV. Who should conduct the early intervention event ?

The Task Force members who were attorneys felt that the early intervention

event should be conducted by a judge for several reasons. For example, judges

would be more effective in settling cases or setting strict litigation deadlines because

of their position and authority. However, the Task Force recognized that for a variety

of reasons a judge may not be available to conduct the early intervention event. In

such cases, the early intervention event could be conducted by a clerk-magistrate,

We have chosen to call it an early intervention event for reasons of clarity and precision.

37
For example, in the Probate and Family Court, answers are not always filed, so a time for

early intervention connected to the filing of the answer would not be useful. It was suggested that

some other responsive event be the trigger for early intervention in the Probate and Family Court.
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ideally with the parties having the option to see a judge if they wish to do so.
38

V. Should participation in the early intervention event be compulsory ?

The Task Force agreed that participation in the early intervention event should

be compulsory without the opportunity for the attorneys/parties to opt-out, although

the event could be continued for good cause. Only in the Probate and Family Court

Department was it felt that attendance by the parties was necessary. In preparation

for the early intervention event each side should be required to prepare a one page
overview of the case. Each department will be given the flexibility to decide what
information must be contained in the one page overview, i.e., what information the

person conducting the event would find helpful.

VI. Content of the Event

The Task Force agreed that the early intervention event would have multiple

goals:

First, issues relating to the normal progress of litigation should be considered

such as completion of pleadings, addition of parties, a discovery schedule, a motions

schedule, and even the selection of a trial date.

Second, available approaches to settlement shall be reviewed including court-

annexed and/or private ADR, a judge or clerk/magistrate settlement conference, and

further attorney/party private negotiations. 39

There was some mention of volunteer attorneys or ADR program personnel conducting the
early intervention event, but the Task Force did not endorse this idea. It was felt that given the
content of the early intervention event, the person conducting the event should be a judge or member
of the court staff with direct access to the judge.

39
Pursuant to Local Rule 16.1 of the United States District Court for the District of

Massachusetts, no later than 5 days before the required scheduling conference, the parties are required
to file a joint statement which must include, among other things, certifications signed by counsel and
by an authorized representative of each party affirming that each party and that party's counsel have
conferred to consider the resolution of the litigation though the use of ADR programs such as those
outlined in L.R. 16.4.

The Task Force discussed whether attorneys and parties should similarly be required to certify

that they have discussed settlement options prior to the early intervention event. However, a majority
of the Task Force members were not willing to make such a recommendation at the present time. It

should be noted that in the Superior Court Department the Pre-Trial Conference Report, mandated by
Standing Order 1-88, requires" All parties shall meet prior to the time of the pre-trial conference to
discuss the possibility of settlement, and the amenability of the case to mediation or other forms of

alternate dispute resolution. The parties shall state in the pre-trial memorandum that the parties have
so met ... and any agreement concerning alternative dispute resolution." This language, together with
the local federal court rule, provides examples of how individual departments of the trial court could
require counsel and parties to consult, and report to the court, prior to or at the early intervention

event.
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Third, some case-flow management steps can be taken such as remand,

transfer, consolidation, scheduling of subsequent reviews, and determination of

persons who should attend future hearings.

Finally, there are important educational issues for all involved which can be

addressed including the role of interpreters, the role of special departmental programs

like parenting education in the Family and Probate Court, the anticipated length or

special demands of trial, and the involvement of out-of-state witnesses.

VII. Incentives

The Task Force felt that incentives to meaningful participation in the early

intervention event were preferred to sanctions for not participating. Such incentives

include bringing attorneys together, confirming or adjusting the existing trial track

and Time Standards schedule, setting the discovery schedule, scheduling motions,

reviewing ADR options, providing judge or clerk-conducted settlement activity and

getting an early trial date. The Task Force also felt that this early intervention event

should not replace the pre-trial conference, but could in fact set up a schedule that

would be reviewed at the later, traditional pre-trial conference. This useful

relationship between the two events can be another incentive to participating in early

court intervention
40

.

VIII. Conclusion

Early Court Intervention refers to any of a number of different pre-trial case

management events scheduled by parties or the court early in the progression of a

civil case. The concept of early court intervention is a logical outgrowth of the Time

Standards program established in 1978 by the Supreme Judicial Court which

encourages greater judicial management of the pretrial process by setting

presumptive deadlines for the completion of each step towards trial. During this time

court-annexed and private ADR programs have flourished throughout the

Commonwealth of Massachusetts. A Trial Court policy statement favoring early court

intervention in civil cases will improve the quality of the adjudicatory system by

The Rules Committee of the Supreme Judicial Court presently is considering a proposal from
the Standing Committee on Dispute Resolution for a change in the Code of Professional Responsibility

to require attorneys to discuss ADR options with their clients. Judge Agnes' letter of September 1 3,

1995 to the Secretary of the Rules Committee of the Supreme Judicial Court discussing the Standing
Committee's proposal is attached as Appendix G.

40
While promotion of early intervention by incentives is the preference of the Task Force, the

wisdom of this approach must be tempered by reference to sanctions. Individual departments of the
Trial Court may wish to add sanctions like defaulting a party who does not attend the early intervention

event or imposing court costs on those who fail to complete the requirements or follow-up stages of

early intervention on time
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streamlining the discovery process, assigning hearings to potentially dispositive

motions at the earliest reasonable moment, making a case ready for trial as soon as

reasonably possible, and generally allocating scarce resources more efficiently. A
Trial Court policy statement favoring early court intervention in civil cases also

expands the opportunities for access to court-based and private nonadjudicatory

methods of dispute resolution. It also increases public awareness of this timely and

inexpensive way to settle disputes.

Therefore, this Task Force recommends that a statewide plan for early court

intervention should be developed and implemented by the Trial Court. In its April

1995 Progress Report, the Standing Committee on Dispute Resolution recommended
that ADR advisory committees be established by each Trial Court department and that

each department also submit an annual plan for providing ADR services to the Chief

Justice for Administration and Management. We suggest that the early court

intervention plans be developed by these same ADR advisory committees. Each ADR
committee should recommend to the Chief Justice of the department pilot early

intervention models to be included in the department's annual ADR plan. Each ADR
advisory committee should also conduct a review of its department's Standing Order

1-88 as amended, or other caseflow management rules, and report to its Chief

Justice with recommendations for change. These recommendations should also be

included in the departmental annual ADR plan.
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APPENDICES
(Appendices are not attached but are available upon request)

A. Report from Judge Gordon L. Doerfer and Assistant Clerk for Civil Business

(Suffolk), Helen Foley Bousquet

B. Report from Hon. James H. Wexler and Clerk/Magistrate Kathleen M. McKeon

C. Report of Hon. Eileen M. Shaevel and Attorney Philip D. Woodbury

D. Report of Hon. Robert V. Cauchon, Chief Justice and

Ann-Marie Breuer, Senior Administrative Attorney

E. Report Of Hon. R. Marc Kantrowitz, Justice, Juvenile Court Department

F. Report of Hon. William H. Abrashkin, Court Administrator Harvey Chopp,

Assistant Clerk Karen-Ann Huntoon, and Housing Specialist Hector Jenkins

G. Letter from Hon Peter W. Agnes, Jr., Chair, Standing Committee on Dispute

Resolution regarding Proposed Massachusetts Rules of Professional Conduct

H. List of Members on Task Force on Early Court Intervention
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LIST OF MEMBERS OF
TASK FORCE ON EARLY COURT INTERVENTION

Hon. John C. Cratsley, Chair, Associate Justice, Suffolk Superior Court

Hon. Peter W. Agnes, Associate Justice, Chair of SJC's Standing Committee

Hon. Charles F. Barrett, Justice, Suffolk Superior Court

Hon. Gordon L. Doerfer, Justice, Suffolk Superior Court

Hon. James H. Wexler, Associate Justice, Concord District Court

Hon. Eileen M. Shaevel, Associate Justice, Probate and Family Court Dept.

Professor Dwight Golann, Suffolk University Law School

Kathleen McKeon, Esq., Clerk/Magistrate, Woburn District Court

Judith Fabricant, Esq., Assistant Attorney General for Commonwealth of MA
Lisa Arrowood, Esq., Todd & Weld
Philip D. Woodbury, Esq., Healy, Fiske & Woodbury,
Carmen A. Frattaroli, Esq., Frattaroli & Associates

Patricia Barbalunga, Esq., Moriarty, Donoghue & Leja

Edward P. Leibensperger, Esq, Nutter, McClennen & Fish

Steven H. Hoffman, Esq., Sugarman & Sugarman, P.C.

Michael Donovan, Clerk/Magistrate, Suffolk Superior, Civil

Helen Foley-Bousquet, Assistant Clerk, Suffolk Superior, Civil

Professor Frank Sander, Harvard Law School

Ann Archer, Esq., Administrative Attorney, Administrative Office of the Trial Court

Barbara M. Diamond, Esq., Supreme Judicial Court

Ann-Marie J. Breuer, Esq., Senior Administrative Attorney, Land Court

Hector Jenkins, Boston Housing Court

Hon. William H. Abrashkin, Associate Justice, Housing Court, Hampden Division

Hon. Mark Kantrowitz, Associate Justice, Juvenile Court
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APPENDIX E

THE WORK OF THE STANDING COMMITTEE

A. HISTORY

The Standing Committee on Dispute Resolution, appointed in January of 1994
by the Supreme Judicial Court in consultation with the Chief Justice for

Administration and Management, was established to assist the Supreme Judicial

Court and the Trial Court in developing consistent statewide standards for court-

connected dispute resolution services and implementing these services throughout the

Trial Court. Since its creation, the Standing Committee has met regularly to

accomplish these goals. To date, there have been more than 30 full and half day
Committee meetings. To inform its deliberations, the Standing Committee gathered

and reviewed rules and standards governing ADR in federal and state jurisdictions

throughout the country. The Standing Committee also sought to learn more about

the ADR processes in use in the Trial Court. In particular, in summer of 1995, the

Standing Committee conducted a survey of conciliation programs with a great deal

of assistance from Robert Lowe, Senior Research Associate for the SJC.

In addition to gathering information about ADR processes, rules and standards,

the Standing Committee established three subcommittees, each with a specific

charge. The Subcommittee on Structure and Finance was established to consider

ADR administrative structure and funding issues and has developed the Uniform Rules

1 through 7 contained in Appendix B. The Subcommittee on Standards was
established to develop ethical and qualification standards for neutrals and has

developed the ethical standards which are contained in Rule 9 of the Uniform Rules.

The Subcommittee on Education was established to identify audiences which need

education about dispute resolution options and appropriate methods of providing this

information. This Subcommittee has split into two task forces: the Task Force on

ADR Education for Judges and Lawyers and the Task Force on Public and Court

Personnel Education.

The members of the Standing Committee strongly believe that the development

of statewide standards and a comprehensive plan for implementing ADR throughout

the Trial Court can only be accomplished by receiving input from those interested in

ADR. The Standing Committee held two public hearings in August of 1 994 in Boston

and Springfield in order to get feedback from interested parties about the wide variety

of issues raised by court-connected ADR. As part of its continuing efforts at public

outreach, in April of 1995 the Standing Committee released a Progress Report which

set forth recommendations for a preliminary structure for implementing ADR in the

courts, a draft of ethical standards for neutrals providing dispute resolution services

to the Trial Court, and a number of initiatives calculated to promote awareness and
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understanding of dispute resolution options. The Progress Report was widely

distributed. To obtain feedback about the recommendations in the report, the

Standing Committee held another series of public hearings in May of 1995. These
meeting were held in Boston, Springfield, Andover, Worcester and Barnstable.

One issue raised during Standing Committee deliberations was whether the

Trial Court should adopt a policy of intervention at an early stage in the litigation as

a means to fully integrate ADR into the judicial process. In March of 1995 the

Standing Committee established a Task Force on Early Intervention to assess the

possible implications of a Trial Court-wide policy favoring early intervention. The

Task Force was comprised of a group of individuals representative of the bench and

bar and was chaired by Judge John Cratsley of the Superior Court Department. The

Task Force made its report to the Standing Committee in October of 1995. The

Standing Committee has incorporated some of the Task Force's recommendations as

Recommendation 8.

Based on comments about the April 1995 Progress Report received at the

public hearings and in writing, the draft ethical standards were further revised and

Uniform Rules on Dispute Resolution were drafted. To obtain further input about its

recommendations, the Standing Committee published for comment in early November
of 1995 an Interim Report which included a revised draft of ethical standards, draft

Uniform Rules on Dispute Resolution, and an evaluation of the report of the Task

Force on Early Intervention. In November and December of 1995, the Standing

Committee held several focus groups to obtain comment from interested stakeholders.

The Standing Committee received numerous comments about these drafts. Smaller

task forces were formed to review and process these comments and to recommend
changes to the November 1995 drafts. The full Standing Committee discussed the

recommended changes and as a result, revised the drafts of the Ethical Standards and

the Uniform Rules. The Recommendations contained in Part !V of this report were

developed as a result of this process.

The Standing Committee will continue its work through the rest of 1996 as

described in Section V of this report.

B. STATE JUSTICE INSTITUTE FUNDED GRANTS

Technical Assistance Grants

In June, 1994, the State Justice Institute awarded the Supreme Judicial Court

a Technical Assistance grant to enhance the effectiveness and productivity of the

Standing Committee. This grant enabled the Trial Court to hire two nationally

recognized experts to serve as consultants to the Standing Committee, Margaret

Shaw and Elizabeth Neumeier. Margaret Shaw is an accomplished teacher and author
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in the field of ADR. She is the former director of the Institute for Judicial

Administration, and was the Co-Director of the National Standards for Court-

Connected Mediation Project. She is a member of the faculty of the New York

University School of Law, a consultant to the Center for Public Resources Institute

for Dispute Resolution, and a frequent advisor to state and federal judicial

organizations on the design and organization of ADR programs. Elizabeth Neumeier
is also a frequent consultant to state and federal organizations involved in the

developing ADR programs. She is the former President of the Society for

Professionals in Dispute Resolution, a member of the SPIDR Commission on

Qualifications, and has a national arbitration and mediation practice. The Standing

Committee has benefited enormously from the insights and guidance provided by

these experts.

Mediation Program Study Grant

In December, 1994 the Supreme Judicial Court was awarded another grant

from the State Justice Institute in order to conduct a study of selected Massachusetts

mediation programs. The purpose of the project is to evaluate three aspects of

current Massachusetts mediation programs--the screening or intake mechanisms used

by the programs, the impact of mediators' qualifications on the outcome of the

mediation process, and the effects of offering mediation at different stages of

litigation. The results of this study are expected to provide valuable information to

the Standing Committee and to the Trial Court about the kinds of program models

that are best suited for use in Massachusetts, and about aspects of standards now
under preparation regarding the qualification of neutrals. The following six mediation

programs volunteered to participate in this project: Cape Cod Dispute Resolution

Center (Barnstable District Court), Fitchburg District Court Mediation Program, Quincy

District Court Mediation Program, Middlesex Multi-Door Courthouse (Middlesex

Superior Court), MODR Suffolk Superior Court Mediation Program and MODR Norfolk

Superior Court Mediation Program.

The project start date was January 16, 1995. In February of 1995, Professor

Richard Maiman of the University of Southern Maine was selected as the project's

Research Consultant. Court project staff are Barbara Diamond, Counsel for Policy

Development for the SJC, Robert Lowe, Senior Research Associate for the SJC and

Ann Meagher, Acting General Counsel for the Trial Court. Professor Maiman
developed surveys and data collection instruments in the spring of 1995 and

Professor Maiman and the project staff met several times with the program directors

to discuss and refine the instruments. From mid-August through the beginning of

September, the programs "pre-tested" the instruments to ensure that the instruments

were effective. Professor Maiman analyzed the results of the pre-test and refined the

instruments.
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Data collection began in October of 1995 and is expected to continue through

June of this year. In addition, Professor Maiman has visited each of the six programs,

has spoken with the directors about their programs, and observed intake and

mediation sessions at the programs. After data collection has been completed, the

data will be entered and analyzed, and a final report prepared.
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