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Final Report of the

Commission on Juvenile Justice

Executive Summary

Introduction

The Commission on Juvenile Justice was established by order of the Supreme

Judicial Court on March 31 . 1992. Based on information received from those

involved in child welfare cases, the Justices of the Supreme Judicial Court deter-

mined that an urgent need existed for prompt identification and remediation of

deficiencies and inadequacies in the management of civil legal proceedings regard-

ing the custody and welfare of minors. The Court Order asked the Commission to

evaluate the administration of the existing proceedings and to recommend improve-

ments that would protect the best interests of children. The Court Order is provided

in Appendix A of the Final Report.

Fifteen Commission members, two ex officio members (from the SJC Committee on

Gender Equality and the Commission to Study Racial and Ethnic Bias) and eighteen

Task Force members comprised the Commission on Juvenile Justice, chaired by

Supreme Judicial Court Justice Joseph R. Nolan. In addition, a twenty-two member
Resource Panel worked with the Commission to assure that issues and concerns

pertaining to people of color and linguistic minorities were not overlooked or misinter-

preted. The Commission was organized into subcommittees that focused on three

specific areas: Children in Need of Services (CHINS), Care and Protection, and

Custody. (A complete listing of Subcommittee and Resource Panel members is

provided on pages three and four of the Final Report.)

The purpose of the Supreme Judicial Court's Commission on Juvenile Justice was not

to develop a visionary plan for the future but, rather, to recommend immediate

improvements for the more efficient and effective management of the child welfare

cases which appear before the courts. In effect, the Commission's Final Report is a

"how-to" manual which suggests changes in procedures and case management

practices which the Commission feels will create the improved quality of juvenile

justice that the Supreme Judicial Court is seeking.

Diversity issues were significant in the Commission's discussion. Acknowledging that

people of all colors and classes experience difficulties and problems raising and

providing for their children. Commission members also suggested that these univer-

sal problems are intensified for racial and ethnic minorities who may lack the support

network or personal resources to deal with problems. The Commission members

expressed their commitment to the view that all people must be treated with dignity

and respect when the court becomes involved in their lives. Further, constitutional

protections and the assurance of due process must not differ according to one's

socio-economic status.
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Section I: Description and Scope of

Commission's Work

The Final Report is divided into three sections. In Section I, the genesis and organi-

zation of the Commission on Juvenile Justice is described briefly, followed by a

detailed discussion of the scope of the Commission's efforts, including a review of

specific demographic characteristics of children in Massachusetts. Of particular

concern to Commission members was the number of children living in poverty, the

number of teenagers who drop out of high school, and the number of children living

in one parent families. A more detailed breakdown of demographic information is

provided in Appendix B of the Final Report.

Section I concludes with an identification of the resource and training needs of the

juvenile justice system. The Commission emphasized that without sufficient re-

sources for the judiciary and other agencies involved with child welfare cases to

perform their responsibilities, proposed changes and modifications in the administra-

tion of child welfare cases would be ineffective. One of the Commission's specific

recommendations is that the Supreme Judicial Court adopt a policy regarding

mandatory training for court personnel and others involved with child welfare pro-

ceedings. Training topics of particular concern to the Commission include: relevant

law; child development; community resource; domestic violence; substance abuse;

race, ethnic, and linguistic diversity; and medical, mental illness, mental retardation,

and special needs issues.
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Section II: Discussion of Issues and

Recommendations

Section II comprises the major focus of the Commission's efforts: the consideration of

children in need of services (CHINS) cases, case management issues pertaining to

child welfare proceedings, and proposed rules of child welfare procedure. With few

exceptions, the recommendations contained in this section can Pe implemented by

court rule or administrative order.

CHINS Cases

Concurring with action taken by many other states, the Commission proposes, as its

ultimate goal, the repeal of the CHINS statute. In the interim, the Commission

recommends immediate implementation of informal CHINS diversion programs

whose function and structure are described in detail in the Final Report. The Com-
mission recognizes the effectiveness of these programs in addressing truancy,

runaway, and incorrigibility problems faced by parents and children.

Throughout its deliberations regarding CHINS cases, the Commission expressed its

desire to assure that the needs of parents and children facing difficulties are ad-

dressed. The long-term goal of repealing the CHINS statute was recommended with

the understanding that this would not occur until the necessary community and

educational resources are available and organized to offer effective assistance.

Many parents expect the court system to offer immediate solutions to situations and

problematic parent-child relationships that have been developing for years. The

courts are now asked to play the role of disciplinarian without the sanctions that are

available in delinquency cases. The Commission believes stubbornness, running

away, and truancy are matters that can be dealt with more effectively by private and

public welfare organizations or schools.

Pending repeal of the CHINS statute, the Commission recommends developing and

implementing diversion programs for CHINS cases. These diversion programs would

submit all cases to a screening committee comprised of a probation officer. DSS
caseworker, DMH worker, school department adjustment counselor, and court clinic

worker. These screening committees would assess and clarify the service needs of

the youth and families and, through a diversion contract administered by a probation

officer, would direct children and families to appropriate services. Such diversion

programs should provide the desired holistic approach to child-parent dynamics and

problems and also improve the chances of success by early recognition and treat-

ment of difficulties.

The third component in the Commission's recommendations pertaining to CHINS

cases involves the interim strengthening and modification of the CHINS statute.

Certain cases may require formal processing of a CHINS application under the

statute. For these cases, the Commission believes the current procedures can be

modified to make the process more effective. The recommended changes include,

but are not limited to, involving parents as parties; holding a preliminary court

appearance with notice to parents, child, and DSS; and providing counsel for the

child at this appearance. A preliminary hearing would be held following the initial

court appearance when the court would either dismiss the application due to lack of

probable cause or file a petition and schedule a hearing.
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Court Management Issues

Consistent with national studies of court delay, the Commission focuses in this

section on case management as a realistic and necessary objective to pursue.

Studies of delay indicate that having time standards and a commitment by the

judiciary to monitor cases, to perform date-certain scheduling, and to control continu-

ances are particularly critical for effective caseflow management. 1 The Commission

presents recommendations in this section that it feels will improve the handling of

child welfare cases2
to allow effective caseflow management to become a reality in all

court departments. 3

The particular management issues raised and discussed in this section include

• Establishing child welfare cases as priority cases;

• Developing judicial assignment systems that would use an individual

calendar approach with early assignment to a judge;

• Establishing consecutive day scheduling for trials;

• Providing accessible and reliable case-related data;

• Providing adequate compensation for court-appointed counsel;

• Providing timely evaluations of children and parents;

• Establishing reliable and consistent adoption and permanency

planning practices;

• Improving the use and understanding of Interstate Compact

requirements;

• Improving the timely filing of adoption petitions; and

• Establishing improved appellate procedures.

Specific recommendations are offered following discussion of each of these issues.

Another issue of particular concern to Commission members is the possible involve-

ment of members of the same family in different cases in more than one court

department. Working with Trial Court Rule 4 as its basis, the Commission offers an

additional rule that would facilitate the consolidation of cases involving members of

the same family, thereby helping to minimize the anguish, disruption, and related

difficulties experienced by families in this situation. The Commission recommends

' See National Center for State Courts, Courts That Succeed; Six Profiles of Successful Courts,

Williamsburg, VA: National Center for State Courts, 1990. For a succinct review of caseflow manage-

ment issues, see Solomon. Maureen, and Douglas K. Somerlot, Caseflow Management in the Trial

Court. Now and For the Future, Chicago. American Bar Association, 1987.

2 For purposes of this report, "child welfare cases" consist of those cases brought under G.L. c. 119,

regarding the care and protection of children ("Care and Protection Proceedings" or "C&P", actions

seeking to dispense with parental consent to adoption brought under G.L. c. 210 and state-sponsored

guardianship of minor petitions brought under G.L. c. 201

.

3 In October, 1993, the Administrative Office of the District Court released a publication entitled Ten

Principles of Caseflow Management. With the development of automated systems for all court

departments of the Trial Court, these needed improvements will facilitate effective case scheduling

and caseflow monitoring in the respective court departments.
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developing procedures to allow consolidation to be automatic based on the first-filed

case, with provisions to file an objection with the Chief Justice for Administration and

Management. Such consolidation would proceed from the filing of the affidavit as

now provided by Trial Court Rule 4.

In conjunction with these caseflow management recommendations, the Commission

recommends proposed stages in child welfare proceedings. The thrust of these

recommendations is to assure uniform and consistent practices for child welfare

proceedings and to establish monitoring and control during the earliest stages of

case processing. The recommendations include assigning counsel at filing: holding

a status conference within 30 days of return date of service; generally requiring

pleadings, motions, and findings to be in writing; and holding a pre-trial conference

close to the trial date, where factual and legal issues can be identified and clarified.

Proposed Administrative Orders

The following Proposed Administrative Orders reflect many of the recommendations

included in Section II of the Final Report. They are presented here as they appear in

the Final Report.

1 . All judges having administrative responsibilities for courts with child welfare

jurisdiction shall ensure that child welfare proceedings have priority for hearing over

all cases except those that must be heard first by statute or by constitutional require-

ments.

2. Each court shall have one person responsible for tracking all child welfare cases.

3. Upon the filing of the child welfare petition, the court shall assign counsel for the

parent and child and there shall be a presumption that parent and child are eligible

for court-assigned counsel, subject to subsequent confirmation of eligibility under

SJC Rule 3:10.

4. Application for an ex parte order of temporary custody must be made by written

motion, together with an affidavit setting forth the supporting facts and the affiant's

oath that the facts are true to the best of his/her knowledge, information or belief. The

petitioner must file proposed findings of fact with the written motion. The court may

not enter emergency custody orders without specific written findings that provide that

reasonable cause exists to conclude that:

a. The child is suffering or is in immediate danger of suffering serious

harm;

b. The defendant is probably responsible for causing the harm or is

incapable of protecting the child from harm; or

c. The child will suffer serious harm unless the order is entered.

5. Each child welfare case shall be assigned to an individual judge once it appears

to be contested and, in any event, no later than the date of the initial status confer-

ence. The CJAM shall designate an appropriate number of judges drawn from the

Superior, Probate, District and Juvenile Courts who will be responsible for hearing
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child welfare cases. The CJAM shall first designate judges from those who have

volunteered for such service and thereafter shall designate any available judge to

serve for a fixed period to hear those cases. The CJAM shall appoint each judge on

the panel to sit as a Probate, District or Juvenile Court judge, as required, to dispose

of cases before the court(s).

6. Within 30 days of the return date of service on the petition or citation, or of the

filing of an objection to the petition, whichever occurs first, the court shall conduct a

status conference to consider:

a. Appointment of counsel, if this has not occurred previously or if a

question of eligibility for assigned counsel is at issue.

b. Appointment of a guardian ad litem, e.g.. to determine whether to

exercise or waive privileges, perform evaluations, conduct

investigations (if an investigator has not already been appointed).

c. Addressing initial discovery requests or disputes or other motions.

d. Establishing a discovery and litigation schedule.

e. Identifying any special evidentiary issues requiring pre-trial hearings.

f. Scheduling the pre-trial conference.

g. Addressing such other matters as are necessary to ensure the prompt

and speedy processing of the litigation.

The court shall schedule additional status conferences as it deems appropriate to

ensure the prompt processing of the case.

7. Motions shall be made in writing and served on opposing parties no later than

three days prior to the time specified for hearing on the motion unless a different

period is fixed. Any facts alleged in support of the motion shall be set forth in an

accompanying affidavit. The court shall promptly schedule hearings on motions

filed. Nothing in this order shall preclude the court from hearing motions at any time

upon proper notice.

8. When an investigator or investigating guardian ad litem is appointed, the court

shall specify whether the report of that person should contain recommendations in

addition to factual information. If the report is to contain both, the report should be

divided into separate sections, one containing facts and another section containing

recommendations. The report of the investigator or guardian ad litem shall be filed

no later than 60 days after appointment and in no event later than 14 days prior to the

pre-trial conference described in paragraph 9.

9. A pre-trial conference shall be held in close proximity to the scheduled trial date

to be sure that all issues are adequately identified in advance of trial. When a pre-

trial conference is scheduled, the court shall direct the parties and the attorneys for

the parties (other than children) to appear before it to consider:

a. (1) the simplification of the issues;

(2) the possibility of obtaining admissions of fact and of documents

that will avoid unnecessary proof;

(3) the limitation of the number of expert witnesses;

(4) the possibility of settlement;
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(5) whether any party will request that the court dispense with the

need for parental consent to adoption;

(6) the status of discovery including what discovery, if any, remains to

be requested or completed;

(7) potential witnesses to be called and exhibits to be offered by each

party;

(8) objections intended to be raised to exhibits intended to be offered:

(9) the estimated time required for trial;

(10) such other matters as may aid in the disposition of the action; and

(11) the desirability of requesting a consolidation or interdepart-mental

assignment.

b.A pre-trial conference form that shall be submitted by all parties is

provided in the Final Report.

c. The court shall make an order that recites action taken at the

conference, as well as the agreements made as to any matters

considered, and that identifies the issues for trial to those not disposed

of by admissions or agreements of the parties. Such an order, when

entered, shall control the subsequent course of the action, unless

modified at the trial to prevent manifest injustice. The court shall also

schedule the trial date(s).

10. All child welfare cases should be tried on consecutive days unless, for good

cause, other arrangements must be made, in which case the continued child welfare

case shall receive priority for reassignment to complete the trial. No child welfare

case may be continued without specific order of the court, or on motion of the parties,

duly noticed, which motion shall state the reason for requesting said continuance and

whether or not there has been a prior continuance. No continuance may be allowed

by a clerk. Child welfare cases shall be tried on consecutive days until completed.

Whenever possible, in order to avoid unnecessary delay and inconvenience, hear-

ings on child welfare matters, including motions, shall be scheduled at specific times.

All child welfare trials shall be conducted with a stenographer.

11. In any child welfare proceeding, the court shall enter written findings of fact and a

judgment within 60 days after completion of trial, or forthwith in an uncontested case.

The findings of fact shall include, whenever the issue of parental rights termination is

considered, specific factual findings on each of the factors enumerated in G.L. c.

210, §3.

12. Notice of appeal claimed by any party shall be sent by the Register or Clerk to

the Administrative Office of the Committee for Public Counsel Services on any case in

which the Committee provided counsel, in addition to notice to attorneys of record.

The trial judge should name substitute appellate counsel from a list of qualified and

available counsel provided by CPCS. [This may require modification of SJC Rule

3:10]
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Proposed Rules of Child Welfare Procedure

The proposed Rules of Child Welfare Procedure that are presented in Section II C of

the Final Report are not summarized here. The intent of these rules is to establish one

set of procedures that facilitate the fair and equal treatment of child welfare proceed-

ings in all court departments which have jurisdiction over such proceedings.

Each rule contained in the Massachusetts Rules of Civil Procedure is either 1 ) deleted

from the proposed Rules of Child Welfare Procedure if it does not apply to child welfare

proceedings: 2) presented unchanged from the Rules of Civil Procedure if it applies

and no modification is necessary; or 3) modified to address the specific requirements

of child welfare proceedings if the rule applies to child welfare proceedings but

requires modification. The respective treatment of each rule is indicated in the text of

the rules.

The enactment of legislation creating a statewide Juvenile Court, with subsequent

elimination of jurisdiction by the District Court over many juvenile matters, has not

eliminated concurrent jurisdiction among the court departments that now handle

juvenile matters. With continuing concurrent jurisdiction in child welfare proceedings,

the Commission feels that rules of procedure governing all child welfare proceedings

in all court departments are necessary and will be particularly useful in developing

uniform practices and procedures. At the same time, the resources necessary to

implement such Rules of Child Welfare Procedure must be provided to the respective

court departments affected. The Rules Committee also considered additional rules

that would require uniform filing, service of process, and pleadings in all court depart-

ments. These rules were not adopted by the Commission as recommendations to the

Supreme Judicial Court; however, they are presented in Section II D as part of alterna-

tive or dissenting views.
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Alternative and Dissenting Views

The Commission concludes Section II with the (verbatim) presentation of all alterna-

tive and dissenting views pertaining to the issues and recommendations offered in

the Final Report. A list of these views and the subject of the views are presented

below.

1 . The Minority View submitted by Honorable James M. Cronin, Juvenile Court

Department, (joined by James C. Doyle, Jr., Esq.,) disagrees with major recommen-

dations set forth in the Final Report.

2. The Alternative View of the Consolidation of Cases Involving Members of the

Same Family, submitted by Honorable Elaine M. Moriarty, Probate & Family Court

Department, (joined by Commission Member Gail Garinger, Esq.) suggests an

alternative to the automatic consolidation based on the first-filed case as proposed.

3. Proposed Uniform Rules of Child Welfare Procedure pertaining to Filing. Service

of Process, and Pleadings, submitted by Jinanne Elder, Esq.

4. Matters Pertaining to Court Appointed Special Advocate, submitted by Elizabeth

A.Dyjak, LCSW, discusses concerns about the inconsistent utilization of CASA's

across the state and the lack of funding for such programs.

5. The Minority View submitted by Margaret S. Fearey, Esq., relate to concern that

the proposed Rules of Child Welfare Procedure may delay proceedings; opposition

to recommendations pertaining to written findings for ex parte temporary custody

orders; and support for both Hon. Elaine Moriarty's alternative view and Elizabeth

Dyjak's position regarding CASA's.
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Section III: Data Analysis

Problems and concerns in Massachusetts pertaining to non-delinquent juvenile

matters have been investigated and reported in numerous studies or reports pre-

pared during the past two decades. This material was reviewed thoroughly by the

Commission during the course of its deliberations.

In order to confirm anecdotal material and to assess current case management and

case docketing capabilities, the Commission analyzed a sample of cases from two

calendar years. Due to the variations in record-keeping, the unavailability of case-

specific data, and the limitations of the sampling, no empirically-based projections or

conclusions should be drawn from this analysis.

Case Samples

Samples of cases were drawn from locations within the Juvenile, District, and Family

and Probate Court Departments. Cases filed in 1989 and 1991 were selected at each

location using systematic random sampling. This involved selecting a docket number

randomly as the starting point for each year and court location and including every

nth case in the sample. The interval selected generally reflected the total number of

cases desired in the sample for that year and court location, with a minimum of a

10% sample collected in most locations.

CHINS and Care and Protection cases were selected from both Juvenile and District

Court Departments, while consent, adoption, and custody cases were selected from

the Probate and Family Court Department. A total of 315 CHINS cases were se-

lected from District Court locations from a total of 11 52 CHINS cases filed in five

locations in 1989 and 1991 combined. A total of 284 CHINS cases were selected

from two Juvenile Court locations from a combined total of 3372 CHINS cases

docketed from 1989 and 1991.

A total of 224 Care & Protection cases were selected from the same five District Court

sites where 633 Care & Protection cases were docketed in 1989 and 1991 com-

bined. A total of 120 Care & Protection cases were selected from the same two

Juvenile Court sites where a combined total of 1360 Care & Protection cases were

docketed in 1989 and 1991.

Finally, a total of 236 Probate & Family Court Department cases were selected from

three sites where a combined total of 1904 cases were docketed in 1989 and 1991.

The sample of cases appeared to confirm the following conclusions:

• A variety of approaches are used to deal with CHINS cases.

• Docket and record-keeping were more consistent and complete in all court

departments in 1991 compared with 1989.

• The Juvenile Court Department's automated system produced case-specific and

management information quickly and accurately; m-court computerized data entry

appeared to provide accurate and up-to-date information.
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• The lack of automated docketing and record-keeping in the District and Probate &
Family Court Departments made it very difficult to collect case-specific and

caseflow management information (both court departments are now developing

information systems).

• Median times between case events were reasonably similar among court

departments. In most cases, median times for 1991 cases were better than similar

times for 1989 cases.

• Rate and time for appointment of counsel for the child appeared to vary among
sample case sites for CHINS cases and were more similar among sites for Care &
Protection cases

The information collected is simply illustrative of the concerns addressed by the

recommendations of the Final Report. The limited number of sites, variations in

docketing and record-keeping, and irregular information in some sites made it

impossible to generalize or project any specific empirical findings.

In addition to a sample of cases analyzed as part of the Commission's consider-

ations, the results of a survey of Probate and Family Court Department judges is

provided in Appendix E of the Final Report.
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Appendices and Bibliographies

The following five appendices and two biPliographies are contained in the Final

Report:

Appendix A Complete text of Court Order establishing Supreme Judicial Court

Commission on Juvenile Justice.

Appendix B Demographic information pertaining to children of Massachusetts

based on 1990 U.S. Census information.

Appendix C Discussion of truancy as a Children in Need of Services (CHINS)

issue (provided as a detailed extension of the diversion program

recommendation).

Appendix D Suggested statutory modifications to the Massachusetts Child

Custody Jurisdiction Act and the Massachusetts Interstate

Compact on the Placement of Children.

Appendix E Survey of Probate & Family Court Department Judges (25 judges

responded to questions pertaining to the use of shared custody

implementation plans, shared physical and joint legal custody in

divorce cases, paternity issues, and general observations.

Bibliographies Bibliography of documents distributed to and reviewed by

Commission and annotated bibliography of Massachusetts reports

and studies pertaining to non-delinquent juvenile justice issues.
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For further information, please contact:

Public Information Office

Supreme Judicial Court

Room 218

Old Court House

Boston, Massachusetts 02108

617-557-1114




