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Supreme Judicial Court

Commission on Juvenile Justice

Introduction to Final Report

The purpose of the Supreme Judicial Court's Commission on Juvenile Justice was not

to develop a visionary plan for the future but, rather, to recommend immediate

improvements for the more efficient and effective management of the child v^elfare

cases which appear before the courts. In effect, this Final Report is a "how-to"

manual which suggests changes in procedures which the Commission members feel

will create the improved quality of juvenile justice that the Supreme Judicial Court is

seeking.

The Final Report of the Commission on Juvenile Justice is divided into three sections.

In Section I, the genesis and organization of the Commission on Juvenile Justice is

described briefly, including a listing of the individuals who contributed as members of

the Commission, the Task Forces, and the Resource Panel during the Commission's

work. Section I continues with a discussion of the scope of the Commission's efforts

and concludes with an overview of juvenile justice resource and training needs

identified by the Commission.

Section II of the Final Report concentrates on court management and procedural

issues and recommendations which comprise the major focus of the Commission's

effort. Section II begins with the Commission's consideration of Children in Need of

Services (CHINS) cases. Following the issues and recommendations that are

specific to CHINS cases, the Commission turns its focus to case management issues

and recommendations pertaining to child welfare proceedings.

Next, the Commission offers a suggested set of uniform Rules of Child Welfare

Procedure, based on the Massachusetts Rules of Civil Procedure, with modifications

appropriate for juvenile proceedings. Finally, alternative or dissenting views offered

by Commission members are presented at the end of Section II.

In Section III, a summary of the results of sample case analysis is presented with

illustrative data from 1989 and 1991 , drawn from selected sites representing three

court departments.

The appendices to the Final Report contain material which is either supportive of what

is presented in the text of the report or is additional information related to the issues

and recommendations presented in the body of the report. Following this appendix

material are bibliographies of prior studies and reports regarding non-delinquent

juvenile matters in Massachusetts and of additional documents and material re-

viewed by the Commission on Juvenile Justice during its deliberations.
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Section I: Commission on Juvenile Justice

A. Court Order Establishing Commission on Juvenile Justice

In a Court Order dated March 31
,
1992, the Justices of the Supreme Judicial Court of

the Commonwealth of Massachusetts established the Supreme Judicial Court

Commission on Juvenile Justice. Based on information received from children's

advocates, the Committee for Public Counsel Services, and legal practitioners

indicating that serious problems had arisen in the execution of civil legal proceedings

concerning the custody and welfare of minors, the Justices of the Supreme Judicial

Court determined that a substantial question exists as to whether the statutory

framework for the administration of such proceedings is sufficiently expeditious,

clearly defined, adequate, and protects the best interests of minors. The Justices of

the Supreme Judicial Court concluded that an urgent need existed for prompt

identification and remediation of deficiencies and inadequacies in the management

of such proceedings.

This Court Order charged the Commission on Juvenile Justice with "the responsibility

for examining the administration of civil legal proceedings concerning the custody

and welfare of juvenile children, including proceedings brought pursuant to G. L c.

119, §§23, 24, and39E, G. L. c. 119A§12, G. L. c. 201, §§2 and 5, G. L. 208,

§§28A and 31 , G. L. c. 209,. §§32 and 32E, G. L. c. 209A. §3, G. L. c. 209C, §§3 and

10, G. L. c. 210, §§3 and 6, and G. L. c. 221 B, §7A to determine whether such

administration is inadequate and threatens the best interests of minors involved in

such proceedings. The Commission's examination shall not extend to the examina-

tion of proceedings to determine the delinquency of a minor, but shall extend to the

administration of any proceedings described above which are undertaken in connec-

tion with a determination of delinquency." In addition, the Commission is charged with

"the responsibility for developing specific recommendations for the Supreme Judicial

Court's exercise of its authority to improve the administration of the proceedings

described above. The primary focus of these recommendations shall be the best

interests of the minors involved in these proceedings. The recommendations need

not be limited to statutory and administrative framework and the Commission may

recommend proposals for statutory change to be submitted by the Supreme Judicial

Court to the General Court." {An Order Establishing the Supreme Judicial Court

Connmission on Juvenile Justice, March 31 , 1992, page 2) The Court Order in its

entirety is provided as Appendix A.
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B. Appointment of Commission Members and Task Force

The Court Order establishing the Commission on Juvenile Justice indicated that the

Commission would be comprised of fifteen individuals to be selected by the Justices

of the Supreme Judicial Court, to include but not be limited to; the Chief Administra-

tive Justice, or his designee; the Attorney General or his designee; a representative

of the District Attorney's Association; a representative of the Committee for Public

Counsel Services; a justice of the Probate & Family Court of the Trial Court; a justice

of the Juvenile Court of the Trial Court; a justice of the District Court of the Trial Court;

a representative of the Office of the Commissioner of Probation; a representative of

the Department of Social Services; a representative of a private, not-for-profit organi-

zation involved in juvenile issues; and a representative of the academic community

who specializes in minors and the courts.

Due to the large number of highly qualified nominees received by the Justices,

eighteen people were named to three Task Forces, in addition to the fifteen people

selected to serve on the Commission. One person from the Committee on Gender

Equality and one person from the Commission to Study Racial and Ethnic Bias in the

Courts were appointed to serve as ex-officio members of the Commission. The three

Task Forces were established to focus on Children in Need of Services (CHINS)

issues, Care and Protection issues, and Custody issues respectively.

The Chair, members of the Commission, and members of the respective Task Forces

are listed below;

Hon. Joseph R. Nolan, Chair Associate Justice, Supreme Judicial Court

Ronald P. Corbett, Jr. Hon. James M. Cronin

Christina S. Crowe Gerard D. Downing

Jinanne Elder Gail Garinger

Alexander G. Gray, Jr. Mark Greeley

Arthur W. Havey Kay H. Hodge

Hon. Paul P. Heffernan Hon. Elaine M. Moriarty

Michael A. Nigro Donald L. Polk

Rev. Richard W. Richardson Jane Tewksbury

Gregory Torres

Members of Task Forces
Care & Protection

Jacquelynne J. Bowman
Elizabeth A. Dyjak

Margaret Fearey

Hon. Christina L. Harms

Herman Hemingway

Hon. Margaret A. Zaieski

CHINS
Eileen D. Agnes

Susan Guarino-Ghezzi

Edward J. Loughran

William G. Lyttle

Hon. Luis G. Perez

Donna M. Quick
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Custody

Andrea F. Bartolo

Hon. Isaac Borenstein

James C. Doyle, Jr.

Sanford N. Katz

Hon. David G. Sacks

Marilyn Ray Smith

For the first six months of the Commission's work, the fifteen Commission members

and two ex-officio members were assigned to work with one of the three Task Forces.

After indicating their respective preferences, each Commission member was as-

signed to his/her first preference. This established what became known as Commis-

sion/Task Force Subcommittees. Following the submission of the interim report, these

Subcommittees continued to meet and finalize recommendations pertaining to the

three substantive areas. However, additional work groups and subcommittees were

established to address other issues and to complete work already introduced that

could be completed more effectively by a smaller group.

The following is the composition of the three existing Subcommittees:

Care & Protection Subcommittee

Gail Garinger, Chair

Michael A. Nigro

Hon. Margaret A. Zaieski

Jacquelynne J. Bowman
Ronald P. Corbett, Jr.

Hon. James M. Cronin

CHINS Subcommittee

Jane Tewksbury, Co-Chair

Hon. Luis G. Perez, Co-Chair

Eileen Agnes

Gerard D. Downing

Jinanne Elder

Alexander G. Gray, Jr.

Custody Subcommittee

Hon. Elaine M. Moriarty, Co-Chair Kay H. Hodge

Rev. Richard W. Richardson, Co-Chair Sanford N. Katz

Andrea F. Bartolo Donald L. Polk

Hon. Isaac Borenstein Hon. David G. Sacks

James C. Doyle, Jr. Marilyn Ray Smith

Arthur W. Havey

Christina Crowe

Elizabeth A. Dyjak

Margaret Fearey

Hon. Christina L. Harms

Hon. Paul P. Heffernan

Herman W. Hemingway

Mark Greeley

Susan Guarino-Ghezzi

Edward J. Loughran

William G. Lyttle

Donna M. Quick

Gregory Torres
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Establishment of a Resource Panel
In order to assure that issues and concerns pertaining to people of color and

linguistic minorities were not overlooked or misinterpreted in recommendations to the

Supreme Judicial Court, the Commission established a Resource Panel of commu-
nity leaders who understand the particular needs of specific minority communities.

The Resource Panel was asked to review and discuss issues and recommendations

under consideration by the Commission and Task Forces and to participate on an

interactive basis in the completion of the interim and final reports. The Resource

Panel also assisted the Commission in gathering information and documentation

included in the final report.

Resource Panel members were selected from people who either volunteered their

services or were recommended by individuals asked to assist the Commission in

establishing this Resource panel. The Massachusetts Office of Immigrants and

Refugees was particularly helpful to the Commission in this effort.

The following individuals served on the

Juvenile Justice:

Philip Alvarado

Audrey Banks

Barbara Cohen

John Darcy

Karlene Griffiths

Linda Hudson

Judith Anne Levenfeld

Leartis McMillan

Maria Nguyen

Tai Van Ta

Julianna Villaroel

Resource Panel of the Commission on

Adelina Alves

Dr. Jean Chin

Maria Confreres

Clara Garcia

Marin Vat

Steve Keel

Dr. John Rich

Olivia Moorehead-Slaughter

Pere Pen

Kim-Lan Tran

Hon. Lewis L. Whitman
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C. Scope of Commission's Examination of Civil Proceedings Concerning the

Welfare of Minor Children

Unlike most other disputes that the Judicial Branch of government is asked to

resolve, juvenile matters require the judiciary to wrestle daily with dilemmas uniquely

inherent in such proceedings. These dilemmas not only contribute to the stress and

tension involved in attempting to resolve problems but also complicate the proper

allocation of resources and responsibilities.

A number of these perplexing issues were beyond the charge given to the Commis-

sion on Juvenile Justice by the Supreme Judicial Court to examine "the administration

of civil legal proceedings concerning the custody and welfare of juvenile

children". ..and to develop "specific recommendations for the Supreme Judicial

Court's exercise of its authority to improve the administration of the proceedings

described above." However, all of the matters discussed here were part of the

organic framework within which the Commission considered the issues and devel-

oped the specific recommendations which appear in Section II of the Final Report to

the SJC.

Most states, including the Commonwealth of f\/Iassachusetts, require that the judiciary

make every effort to maintain the family, if together, or to reunite the family if the family

must be temporarily separated. At the same time, the judiciary, when dealing with

juvenile matters, is required to act in the best interests of the child. This potential

contradiction requires the courts to ask or attempt to answer many interrelated

questions: How much time is enough time in attempting to reunite a family? How
long is too long for a child to wait while parents attempt to correct identified deficien-

cies and problems? How many failures are enough failures for parents attempting to

correct their problems while facing a wide variety of other crises in their daily lives?

What are the best interests of the child when few, if any, of the available alternatives

are desirable? How many resources should be committed to one child when there

are insufficient resources available for the volume of children in need of assistance?

Juvenile probation officers and Department of Social Services workers can find

themselves striving diligently over an extended period of time to assist a family and

return a child to the care of the parents if temporary separation is required. However,

if a decision is made to move toward termination of parental rights, these same

professionals may find themselves testifying as prosecution witnesses against the

people they have committed their time and energy to unite. This potential situation

raises yet another set of questions; How can a probation officer or social worker be

expected to offer assistance and reinforcement to reunite a family, then not experi-

ence serious role conflict and stress when expected to testify against the same

persons who have taken the officers and workers into their confidence? Why should

parents be expected to cooperate fully with court officials and DSS workers during

the assistance and support phase of a non-delinquent case when everything they

share during this phase may be used to justify a termination of their parental rights at

a later point in time? Is it necessary to eliminate the efforts to assist and reestablish

the functioning of a family and simply litigate all matters when a case is opened in

court departments with juvenile jurisdiction?
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Another dilemma involves informal versus formal proceedings. Mucfi of the work in

juvenile matters involves referring parents and children to appropriate services and

resources to correct difficulties and problems. This process is carried out for all types

of juvenile matters. As long as parents and children cooperate with each other and

join in a concerted effort to alleviate existing problems, there may be no reason to file

a petition or proceed formally. When cooperation is not forthcoming, when the

Commonwealth must assist in paying for necessary services, or when legal custody

is in question, formal adjudication and disposition may become necessary.

The decision to move from informal to formal processing may be necessary or

desirable for other reasons as well. Formal processing has one set of demands and

requirements that must be addressed; informal processing may involve totally

different requirements and demands. Should informal adjustments and provisions of

assistance involve judges, or only judicial staff? Is adequate consideration given to

informal adjustments and assistance when resource needs are assessed by the

court or the state legislature? How formal or informal should informal adjustments

and remedies be? Should counsel be involved in informal adjustments and assis-

tance? Should resources, including personnel, be allocated and used to sen/e

exclusively either informal processing or formal processing, with no overlap, and

would this be economically feasible if it were desirable?

With the variety of agencies and personnel involved in a given case, both a clear

allocation of responsibilities and a shared understanding of expectations and

standards to be applied would facilitate effective use of available resources to assure

proper handling of cases. What is needed in this regard is an objective structure,

understood by all court participants, to guide subjective decisions.

These efforts to provide consistency in the handling of juvenile cases would not

hinder judicial discretion in juvenile matters, but would offer a structure and a set of

standards and guidelines to be used when judicial decisions are made. Who has

which responsibilities should never be in question. When temporary legal custody is

assigned to DSS, what does this mean? By what standards will DSS be judged to

have acted properly when a child is in the custody of DSS? How active should the

court be in monitoring temporary or permanent placement?

The Commission's focus on 1 ) the improvement of the administration of children's

cases through the development of uniform and effective practices and procedures

and 2) progressive management and enhanced personnel training at all levels

throughout the Trial Court does not reflect a lack of understanding or concern about

other significant issues such as those mentioned above.

On the contrary, as was indicated at the beginning of this section, these issues

pervaded all of the Commission's deliberations and each of the specific recommen-

dations contained in this report was conceived within the context of the problems and

needs of the constituency this Final Report seeks to serve. For example, one matter

of significant concern to the Commission is the experience of a racially, ethnically

and economically diverse population when involved with the court. In fact, this

serious issue has been the focus of another Supreme Judicial Court Commission,

that of the Commission to Study Racial and Ethnic Bias in the Courts.
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Diversity Issues
Raising and providing for children is a demanding and frequently difficult process for

people of all colors and classes. Problems of neglect, physical abuse, sexual abuse,

school truancy, leaving home without parental permission, or being incorrigible and

defiant towards authority are not limited to a particular racial, ethnic, or socio-

economic class in America.

Too often, however, these universal problems are intensified for racial and ethnic

minorities who may lack the support network of friends, relatives, and community

services and agencies that make a difference in how successfully family problems

are handled. The more personal resources available to an individual or family, the

more likely it is that personal problems and difficulties can remain private and less

visible to others or to social service agencies. The lower a person's socio-economic

status, the more visible and less private are their affairs and the greater may be the

day-to-day stresses and pressures of coping with life's concerns.

This differential ability, based on socio-economic status, to keep problems private

and to secure treatment and assistance without court involvement is a matter of

significant concern to members of the Commission who feel strongly that constitu-

tional protection and the assurance of due process must not differ according to one's

socio-economic status, class or color. All people must be treated with dignity and

respect when the court becomes involved in their lives.

At the same time, various ethnic and minority groups will have distinctive needs when

dealing with the court in juvenile matters. The excerpted demographic data which

follow were taken from the 1990 Census for Massachusetts.'' These figures are some

of the most troubling information currently available and highlight the Commission's

concerns regarding needs and treatments of different groups.

• In 1990, there were 1 ,351 ,385 children under 18 years of age in Massachusetts

(22.5% of total population). Of those children:

83.2% were non-Hispanic white;

7.5% were Hispanic;

6.1% were African-American;

2.9% were Asian-American;

0.3% were Native American

• In 1990, 176,221 children in Massachusetts were living in poverty (13.2% of all

children). As a percentage of children living in poverty, this figure represents;

9.2% of all non-Hispanic white;

49.1% of all Hispanic;

33.3% of all African-American;

24.1% of all Asian-American;

35.3% of all Native American

' Complete data as reported in The Challenge of Change: What the 1990 Census Tells Us Atx>ut

Children, Center for the Study of Social Policy, are provided in Appendix B.
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• In 1990, 28,846 teen-agers 16-19 living in Massachusetts dropped out of high

school (8.5% of all teens in this age group). As a percentage of all teen-agers

within each group, this figure represents:

7.6% of all white teens;

23.9% of all Hispanic teens;

13.7% of all African-American teens;

4.1% of all Asian-American teens;

15.1% of all Native American teens

• In 1990, there were 540,884 married couple families of all races, with at least one

child, living in Massachusetts (77.4% of all families). Those married couple

families represent:

81 .1% of all white families;

45.6% of all Hispanic families;

43.6% of all African-American families;

84.2% of all Asian-American families;

54.0%% of all Native American families

• In 1990, there were 137,388 female head-of-household families living in Massa-

chusetts (19.7% of all families). Those female head-of-household families repre-

sent:

16.3% of all white families;

49.1% of all Hispanic families;

51.0% of all African-American families;

12.6% of all Asian-American families;

42.0% of all Native American families

• In 1990, there were 20,636 male head-of-household families living in Massachu-

setts (3.0% of all families). Those male head-of-household families

represent:

2.7% of all white families;

5.3% of all Hispanic families;

5.4% of all African-American families;

3.2% of all Asian-American families;

4.0% of all Native American families

Juvenile Justice System Resource Needs
The Commission acknowledges that without sufficient appropriate resources, the

Judiciary and other agencies involved in handling children's matters cannot fulfill their

respective obligations to parents and children before the court. Arguably, the most

critical resource needs include the following:

• Clinics and diagnostic centers that can provide necessary assessments

promptly;

• Emergency foster homes statewide;

• An adequate number of foster homes statewide;

• Treatment and placement facilities statewide;

• Programs and referrals for children and families accessible to all geographic

regions;

8 Supreme Judicial Court Commission on Juvenile Justice Final Report



• Adequate judicial support staff and reasonable case assignnnents;

• Adequate funding for counsel for children and parents;

• An adequate number of DSS attorneys and case workers.

These issues are not offered as an exhaustive list, but are used to illustrate other

areas which, while not the major focus of the Commission, are nonetheless significant

and in acute need of attention.

Juvenile Justice System Training Needs
While the authority to provide most of the resource needs mentioned above is beyond

the power of the court, this is not true of staff training, without which any gains and

improvements that result from other Commission recommendations will be, at best,

random and varied across the state.

All of the issues and recommendations presented in this Final Report are dependent

upon the adequate and timely training of court and agency personnel involved in

child welfare matters. It is essential that these individuals be knowledgeable and

conversant with relevant law, procedures, dispositional alternatives, and available

resources.

The Commission suggests that the following specific groups should be targeted for

training; judges; clerk-magistrates; probation officers; court interpreters; court

officers; investigators; advocates (e.g., CASAs); attorneys; and Department of Social

Service personnel. While not all personnel involved with child welfare matters will

require identical training, there are basic needs and collateral issues that should be

addressed.

The following are topics of particular concern regarding training:

• Legal issues, including relevant statutes, rules, standards, procedures, rules of

evidence, and appellate issues;

• Child development issues, including material relating to assessing "best interests"

and "current parental fitness," relevant psychological/psychiatric terminology, and

diagnostic testing;

• Community resource issues, including material which identifies agencies and

their services, potential placements for children, and the existing foster care

network;

• Violence issues, including material on the genesis of child abuse and neglect,

domestic violence in general, and treatment programs for offenders:

• Substance abuse issues, including material on the link between drugs/alcohol

and abuse, effects of drugs on newborn infants, related assessment instruments,

and treatment options;

• Medical issues, including material on terminology used in standard pediatric

examinations, and such concepts as "failure to thrive," enuresis, fetal alcohol

syndrome, potential effects of various medications, and post-traumatic stress

disorder;
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• Race, ethnic, and linguistic diversity issues, including cultural differences, the

presence and support of local networks, and communication difficulties;

• Mental Illness, mental retardation, and special needs issues, including terminol-

ogy, available resources, and provisions of the American Disabilities Act.

Although the major thrust of the recommendations contained in this Final Report is to

establish effective uniform practices and procedures, the Commission on Juvenile

Justice wishes to emphasize that adequate and timely training of judicial personnel is

one of the most urgent needs to be addressed. Therefore, one of the

Commission's priority recommendations is that the Supreme Judicial Court

adopt a policy regarding mandatory training.

In addition, the Commission encourages the Trial Court to pursue the development

and maintenance of the following: a library of relevant resources and references; a

clearinghouse for material related to juvenile matters; and an up-to-date calendar of

relevant training opportunities including, but not limited to, programs sponsored by

the Judicial Institute, the Flaschner Institute, the Massachusetts Continuing Legal

Education, the Massachusetts Bar Association, and the Committee for Public

Counsel Services.

The discussion of Commission issues and recommendations which follow in Section

II of the Final Report is organized and presented by substantive area. Each set of

issues and recommendations is accompanied by a brief introduction.
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Section II: Discussion of Issues and
Recommendations

Introduction

In this section of the Final Report, the Commission presents issues and recommenda-

tions pertaining to management. With few exceptions, the recommendations con-

tained in this section can be implemented by court rule or administrative order.

The Commission turns its attention first to Children in Need of Services (CHINS)

cases. Concurring with the action taken by many other states, the Commission

proposes, as its ultimate goal, the repeal of the CHINS statute. In the interim, the

Commission recommends immediate implementation of informal CHINS diversion

programs whose function and structure are described in detail. The Commission

recognizes the effectiveness of these programs in addressing sensitive truancy,

runaway, and incorrigibility problems faced by parents and children.

At the same time, the Commission recommends specific modifications to the current

formal CHINS process to allow a more holistic approach for those cases which

cannot be diverted or for which diversion is not the most effective technique. The

proposed modifications provide for the inclusion of all relevant people and agencies

to be named as parties to allow basic due process and Constitutional protections for

children and parents.

Following the discussion of Children in Need of Services cases, the Commission

deals with court management issues directly affecting the proceedings pertaining to

child welfare cases. The Commission focuses here on ways to avoid or eliminate a

variety of caseflow management problems. Included in this section are a streamlined

process for consolidating cases involving members of the same family as well as

proposed administrative orders to implement many of the management issues

presented in this final report.

The Commission continues its effort to establish uniform practices and procedures

involving child welfare cases by offering Proposed Rules of Child Welfare Procedure.

Allowing for existing court department differences in filing, service of process, and

pleadings, these proposed rules of procedure cover all other matters that might arise

in child welfare proceedings.

The Commission concludes Section II with the presentation of all alternative and

dissenting views pertaining to the issues and recommendations offered in the Final

Report.

A. Children In Need of Services Cases (CHINS)

Introduction
The recommendations presented regarding children in need of services (CHINS)

cases are the product of exhaustive discussion, analysis, and review of prior studies

and relevant literature by members of the CHINS Subcommittee. This group spent a

great deal of time wrestling with the broad question of whether the courts and the

limited judicial resources available should be involved with CHINS issues and, if the

courts should be involved, what involvement would be most appropnate and produc-

tive. All states have had to address these issues immediately following the decrimmal-
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ization of status offenses. The states, as well as Congress, have continued to grapple

with these issues ever since. The recommendations contained here provide both

short- and long-term solutions regarding children in need of services cases.

The following recommendations comprise three integral components:

• Repeal of the existing CHINS statute;

• Development of a CHINS diversion program in all courts dealing with CHINS
cases; and

• The strengthening of the existing court procedures to include parents and

involved agencies as parties, with the Department of Social Services serving as

the state's petitioner.

Pending repeal of the statute, implementation of the diversion program and modifica-

tion of the current statute would make better use of judicial resources and would deal

more effectively with CHINS problems.

Issue: Effective Use of Judicial Resources

The Commission on Juvenile Justice recognizes the significance of the problems

affecting children and families which result in the filing of CHINS applications under

the existing statute. If the problems affecting children and families are not amenable

to assistance from schools and community resources that focus on child welfare

issues, the filing of a Care & Protection petition may be warranted and should be

considered. However, the following situations indicate why involvement of the courts

may not be the most effective method of dealing with the problems reflected in the

filing of a CHINS application:

• Although there are often many underlying social, family, and economic issues,

truancy is by definition a school problem. Truancy petitions comprise nearly half

of all CHINS petitions filed each year. School systems should be responsible for

redressing attendance problems and working with children and families to assure

educational needs are met for students.

• Typically, stubbornness or incorrigibility is resistance to parental authority. Such

difficulties can be dealt with most effectively by private and public child welfare

organizations as a social welfare responsibility.

• Running away from home is most often a reflection of social, family, economic,

and school problems. Similar to stubbornness, such situations are most effec-

tively dealt with by public and private child welfare organizations.

• CHINS cases are not "criminal" in nature. Status offenses have been decriminal-

ized nationwide with the intent of not treating truants, stubborn children and

runaways as delinquents. The court system needs to be involved with these

cases if they are Care & Protection in nature; otherwise, the problems should be

dealt with by social welfare organizations.

• In CHINS cases, the courts are asked to play the role of disciplinarian without the

sanctions available in delinquency cases. The provision of discipline and the

development of functional behavior within the family by both parents and children

is the responsibility of the family and/or school with assistance as necessary from

child welfare organizations.
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• Court system personnel are generally not trained in child welfare treatment. The

present CHINS system forces court personnel, including judges, to perform as

child welfare providers without the proper training and knowledge. This may result

in responses to complex problems and difficulties that are not in the best

interests of the children.

Recommendation:
The Commission recommends the repeal of the CHINS statute which reflects the

position of Commission members that more appropriate and effective remedies can

and should be applied to these problems. Care & Protection, termination of parental

rights, custody, adoption, and delinquency cases all drain significant time and

attention from limited resources of the respective court departments involved with

child welfare cases. The Commission feels that resources of the court and child

welfare organizations are used more effectively if CHINS cases are left to schools and

child welfare organizations unless a Care & Protection filing is warranted.

Issue: The Need for Alternative Programs for CHINS Cases
Applications to the Court for assistance pursuant to G.L. c. 1 19 §39E allow a parent/

guardian or police officer to Seek court action when alleging that a child who persis-

tently runs away from home or refuses to obey the lawful and reasonable commands
of the parent/guardian makes it impossible for the parent or guardian to care ad-

equately for and protect the child. The statute also allows any supervisor of atten-

dance to apply for a petition if a child persistently and willfully fails to attend school or

persistently violates the lawful and reasonable regulations of his/her school.

The CHINS statute, designed to meet the needs of children, has instead created an

array of problems for the court in its attempts to expeditiously and adequately meet

the intent of this statute. The sheer volume of application/petitions to the court

effectively ensures that few cases receive the quality of intervention/resolution that is

warranted. Indeed, the Commission learned that the majority of cases, some
75%, are diverted to informal probation.

Additionally, the labeling of one child in a family as being in need of services lends

"credence to the misperception that children and youth who run away from home, do

not attend school, or who persistently misbehave in school or at home are acting

alone and without reason, and require state intervention.

Further, the current process appears to portray the court unrealistically as the arena

where the "problem" will be "fixed" by persons other than the involved parties.

The Commission on Juvenile Justice anticipates the eventual elimination of the CHINS

statute, concluding that the statute has resulted in:

• Obfuscating the complex needs of status offenders and their families by imposing

the artificial stubborn child/runaway/truant typology that ignores underlying

reasons for acting-out behavior;

^ Special Legislative Commission on Children in Need of Services (1 989). In Trouble p. 31
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• According status offense cases low priority by judges and the Department of

Social Services; and

• Failing to understand the needs of this special population and to develop

services to meet those needs.

Recommendations:

The Commission recommends that each child welfare court implement a Diversion

Program for CHINS Cases. Prior to the issuance of an application, except for applica-

tions for runaway petitions where the child's current whereabouts are unknown and a

warrant is needed for the apprehension of the child, the parties will be required to

appear before the Diversion Program Screening Committee of the court of jurisdic-

tion. The Screening Committee will be responsible for ensuring that effort is made by

all parties to voluntarily resolve the conflict prior to court involvement. If such effort

has been made, the Screening Committee will assess and classify the service needs

of youths and their families, and will prepare an individualized case plan. A court

probation officer will be assigned to oversee the case.

The purposes of the Screening Committee are three-fold:

• To hold accountable the parties who are seeking a petition;

• To gather case background information; and

• To make recommendations for services.

The composition of the Screening Committee will include: 1) probation officer; 2)

Department of Social Service caseworker; 3) Department of Mental Health worker; 4)

School Department adjustment counselor/supervisor of attendance; and 5) court

clinic worker.

Based on the assessment and recommendations of the Screening Committee, the

probation officer will inform families about access to alcohol/drug education and

treatment, parent services, alternative education programs, employment and training

programs, mediation services, outreach and tracking services, and emergency

services. The probation officer will also direct the parties to the Department of Social

Services, Department of Mental Health, and/or Department of Education for services/

assistance as indicated. The probation officer will prepare a Diversion Contract which

will be signed by the child, the child's parent/guardian, and the Probation Officer,

stating the responsibilities of the child and his or her parent/guardian and the

consequences of not participating in services. Each diversion information form,

including repeat requests, will be reviewed and processed in the same manner.

The Screening Committee will establish procedures for timely response (within 30

days) to requests for assistance and will schedule subsequent meetings with

petitioners to ensure that services have been sought and agency response has been

appropriate. When necessary, the Screening Committee will refer the family to the

Court Clerk's office for formal processing of a CHINS application, or filing of a petition

as a Care and Protection (C&P) case. A court probation officer assigned by the Chief

Probation Officer will prepare status reports for the Screening Committee every 90
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days. Probation officers, in conjunction with the Screening Committee, may escalate

cases from the diversion project to application/petition status if clients fail to partici-

pate in services (following procedures in Ch. 119 §39E).

The Commission's intermediate and long-term objectives for a court diversion model

are as follows:

• To eliminate geographical variation by standardizing the screening and assess-

ment process.

• To develop a standardized assessment model to identify shortfall between

needed services and available services within each jurisdiction;

• To encourage an holistic assessment and service recommendation, rather than

having each agency ignore essential service needs;

• To provide population-specific data on client needs and program shortfall which

will encourage private service providers to develop state-of-the-art programs and

services for this particular population, including approaches which are holistic

and which are effective in sustaining clients' voluntary participation;

• To expand the availability of alternative funding sources (such as federal sub-

stance abuse or delinquency prevention grants) by the increased involvement of

private service providers.

The effectiveness of the Diversion Program may be evaluated by the following

measures, as well as others which will be established by the Screening Committee:

• Number of cases escalated to formal application/petition stage as CHINS or Care

and Protection;

• Number of youths and families receiving services;

• Number of youths placed out of home following services;

• Number of repeat requests for diversion information forms;

• Length of time between request for service and service delivery; and

• Number of youths arraigned on delinquency charges.

[A detailed discussion of specific issues related to truancy and other family

problems is presented in Appendix C]
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CHINS Diversion Program Process*

Application is requested

Clerk provides diversion information form

for completion

Screening Committee assigns diversion # when
referral is received

Screening Committee schedules

preliminary hearing

Preliminary hearing is held - decision made to:

Refer to probation for

diversion contract or

follow-up

Screening Committee
recommends a C&P

petition be filed

Exception to this process: - When a warrant is required in a runaway case, a CHINS petition is issued

immediately by clerk's office thereby bypassing interventions.
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Current CHINS Process-Worcester Juvenile Court

Application is requested

Clerk's office issues application and sets date

for preliminary hearing with probation

Probation officer conducts preliminary

investigation and recommends:

Dismissal of application

Continue application

with informal probation

assistance

Recommend filing a

CHINS Petition

Probable cause established -

petition issued

Continue petition

with probation

assistance

Court hearing on petition

Court order

temporary custody

DSS
Dismiss petition Heanng on merits

Adjudicated child in need

of services

Not adjudicated as child

in need of services

and dismissed

Continue

with probation

assistance

Commit to DSS
and review in

6 months
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Issue: Need to Strengthen Existing Court Procedures

The CHINS process, G.L. c. 119, §§39E-39J, has been criticized for its ineffective-

ness in addressing the problems of status offenders (runaways, truants, stubborn

children). Some of the more common complaints about the CHINS process are that it

is not administered in a consistent manner across the state; that there are a lack of

appropriate services available for CHINS cases; and that the system is not able to

operate either in the best interests of the child or to address the problem of the child

who resists intervention or services.

Recommendations:

Pending repeal of the CHINS statute, the Commission recommends immediate

changes in G.L. c. 1 19, §§39E-39J in order to formalize and clarify the CHINS
process. These recommended changes include eliminating the provision for informal

assistance for certain status offenders (informal assistance would be provided

through the separate diversion model recommended previously).

1. Initial appearance

The Commission recommends that G.L. c. 119, §39E be amended to require that

every CHINS application be processed formally. This would ensure that in every case

involving a child allegedly in need of services, the case is processed in the same

manner and under the same rules and regulations regardless of where in the state

the case is brought.

To accomplish this, the Commission specifically recommends that notice of an initial

formal court appearance be given upon the filing of a CHINS application. Notice of

this hearing will be given to parents, child, and DSS. At this initial hearing, in a case

where the child is not brought into court on arrest,^ the judge (clerk) would appoint

counsel (which requires modification of SJC Rule 3:10), set a date for a preliminary

hearing on the issue of probable cause, and refer the matter to a probation officer to

investigate whether the child's best interests require the issuance of a petition. The

child would be able to waive counsel, but only after consulting with an attorney.

This initial hearing would be considered a hearing that requires counsel or waiver of

counsel under G.L. c. 119, §39F. Once counsel have been appointed or have been

retained by all parties, counsel would be required to appear at all subsequent court

hearings. To require this initial formal hearing, language describing the hearing

process must be added to lines 33-54 of G.L. c. 119, §39E. If there is no formal

hearing, the court should make findings as to why the hearing did not occur.

' in an arrest case, the process would be the same except that the petition would issue automati-

cally and the court, instead of the clerk, would request a probation officer to inquire and report to

the court whether the child's best interests would be served by a trial on the merits. Upon

receiving said report, the court would decide whether to proceed with a trial on the merits or to

dismiss the petition. It is recommended that the language in G.L. c. 119, §39E, lines 49-54, which

gives the probation officer the choice of recommending informal assistance for the child in lieu of a

trial on the merits, be deleted.

No changes are recommended in G.L. c. 119, §39H, which details the process for arresting a child

for committing behavior described in the definition of a child in need of services; notification upon

arrest; detention or placement upon arrest; limitations on detention; and bail conditions upon

arrest.
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2. Preliminary l-learing

Following the initial formal hearing, the court would hold the preliminary hearing, as

now provided in G.L. c. 119, §39E. At the preliminary hearing, the court would

consider the probation officer's investigation and recommendation and the child's

counsel would be able to challenge the recommendation. It is recommended,

however, that G.L. c. 119, §39E be amended by deleting lines 41-45 to remove the

option presently available to the court to decline to issue a petition in favor of provid-

ing a child with informal assistance. In addition, lines 55-87 should be deleted to

remove the present guidelines for probation officers to provide informal assistance.

Thus, the options available to the court under §39E, as amended, would be to

dismiss the application for lack of probable cause or to issue the petition and sched-

ule a trial on the merits.

The Commission recommends that G.L. c. 119, §39E, lines 94-130, remain un-

changed. Lines 94-1 17 of G.L. c. 119, §39E explain the process of issuing a sum-

mons to the child and the parents or legal guardian of the child upon the filing of a

CHINS petition as well as the consequences of failure to obey the summons. Lines

1 17-130 explain that the preliminary hearing of a CHINS petition shall be by a jury of

six, unless the child waives in writing his/her right to a jury and consents to a hearing

without a jury (subject to his/her right of appeal by a jury-of-six pursuant to G.L. c.

119, §391).

In a truant case, the Commission recommends that the court follow the same process

as in a non-arrest case, except that a child can be referred for a "core evaluation"

(G.L. c. 718, 603 CfvIR 316.3). [A school is required to evaluate a child for Special

Education if the child is absent more than 15 days (603 CMR 315.1(d)).] No statutory

change would be required to accomplish this recommendation.

3. Trial on the Merits

The Commission recommends no change for the trial on the merits process set out in

G.L. c. 1 19 §39G. The court may adjudge a child in need of services if it finds the

allegations in the petition have been proven beyond a reasonable doubt. The

provision presently contained in G.L. c. 1 19 §39E at lines 88-93, that any statements

made by a child during conferences, inquiries or referrals may not be used against

the child in order to adjudicate him/her in need of services but may be used after

adjudication "for the purpose of disposition", should be moved to §39G.

Lastly, the Commission recommends that legal counsel for the Department of Social

Services prosecute CHINS actions. If for any reason DSS declines to be the moving

party in a particular case, the court may name any other party as the moving party. All

parties shall have a right to counsel at all times. This would avoid the conflict of

interest created when the probation officer "prosecutes" the case after serving as a

case worker to the child and his family during the preliminary hearing stage of the

process. Because there is no language in G.L. c. 119, §§39E-39J regarding who

prosecutes CHINS cases, it is recommended such language be inserted at the end

of the last paragraph in G.L. c. 1 19, §39E.
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4. Adjudication of CHINS
The Commission recommends no further changes in G.L. c. 1 19 §39G, which

provides that upon adjudicating a child in need of services, the court may, "taking

into consideration the physical and emotional welfare of the child", make an order of

disposition and permit the child to remain with his/her parents or place the child with

a relative, probation officer, qualified adult individual, or private organization or

agency, subject to conditions or limitations prescribed by the court, including

provision of medical, psychological, educational, psychiatric, occupational and social

services.

When custody is granted to a state agency, the power and obligation of the court

should be limited to ensuring that the state agencies are performing their assigned

functions; the court should not interfere with clinical decisions or substitute its

judgment for that of the assigned custodian.

5. Delivery of Services

The Commission recommends that the court determine whether the adjudicated

CHINS child receives services through referral to a single agency or, in the absence

of clear agency responsibility for the child, through an Interdepartmental Team (IDT)."

Therefore, G.L. c. 119, §39G should be changed to include the role of the IDT. The

proposed language would require the judge either to refer a child to a single person

or agency "qualified to receive or care for the child", including DSS as presently

provided in G.L. c. 1 19 §39G, lines 16-42 or to refer a child with multiple service

needs to an IDT. Subsequently, the IDT would report to the judge the nature of the

services the child needed, and the judge would approve the provision of services. If

the IDT members were unable to agree on the services needed, the judge would

make the final decision. (The issue of who should be designated the case manager,

e.g., probation officer or DSS caseworker, needs to be resolved and incorporated in

the statute.)

The provision in the current statute which allows the court to prescribe a service plan,

G.L. c. 1 19 §39G, lines 9-15 should be reviewed to determine whether this authority

of the court should be continued or eliminated.

The Commission recommends that the remainder of §39G remain unchanged. The

last two paragraphs of G.L. c. 119, §39G, at lines 43-56 explain the time frame for

orders of disposition. Each order or disposition may continue for a maximum of six

months, and may be extended for additional six-month periods following a hearing, if

the purposes of the order have not been accomplished and could be accomplished

with an extension. No order shall continue after the eighteenth birthday of a child

named in a petition filed by a parent, officer or legal guardian; and no order shall

continue after the sixteenth birthday of a child named in a petition filed by an atten-

dance supervisor. G.L. c. 119, §39G.

" Ttie role of the IDT is to improve coordination and cooperation between social service agencies,

schools and courts to identify and increase access to limited services available from state-funded

or private service providers.
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6. Appeals

The Commission recommends that the appeals process for a child adjudicated in

need of services, detailed in G.L. c. 119, §391, remain unchanged as well. The child

"may appeal for a trial de novo in a jury-of-six session of the Juvenile Court Depart-

ment for the county where the hearing is held", after having filed written notice of the

appeal by the "end of the next business day after entry of judgment or adjudication,

or within such further time as the court may allow." The child may waive an appeal

heard by a jury in favor of one heard by a judge. Lastly, the jury verdict shall be

unanimous. G.L. c. 1 19, §39 1.

7. Scope of Court's Authority to Issue and Enforce Court Orders Pursuant to G.L. c.

119, §39G
The Supreme Judicial Court has interpreted narrowly the scope of judicial authority

with respect to orders of disposition made pursuant to G.L. c. 119, §39G. See

generally, Oscar F. v. County of Worcester; School Committee of Leicester, 4 12

Mass. 38, 41-42 (1992); School Committee of Worcester v. Worcester Division of the

Juvenile Court Department. 410 Mass. 831 , 836 (1 991 ); /n the Matter of Vincent. 408

Mass. 527, 531-32(1990).

A court may impose sanctions for contempt of an order of disposition under G.L. c.

119, §39G only if the order is authorized by the statute. In the Matter of Vincent, 408

Mass. 527 at 531 , the Supreme Judicial Court held that a direct order under G.L. c.

119, §39G to a child to attend school was not a condition of custody and thus was

not authorized by the statute. Orders authorized by the statute, the court noted, were

orders as to custody subject to conditions and limitations such as school attendance,

id at 530-31.

Furthermore, the Supreme Judicial Court has interpreted what constitutes an autho-

rized order under G.L. c. 119, §39G. G.L. c. 119, §39G authorizing a judge to make

orders determining custody and placing limitations on custody does not authorize a

judge to "raise and rule on the constitutionality of a school committee policy" and to

make an order based on that ruling. School Committee of Worcester v. Worcester

Division of the Juvenile Court Department, 410 Mass. 831 at 836. In School Commit-

tee of Worcester, the Supreme Judicial Court held that a judge was not authorized

under G.L. c. 119, §39G to rule unconstitutional a school committee policy requiring

suspension of students caught bringing a weapon to school, and order a child

adjudicated in need of services back to school based on that ruling. The court

reasoned that the court had no inherent, nor implied power under G.L. c. 119. §39G,

to exceed the power granted on the face of §39G to make dispositional orders as to

custody. Id at 837-838.

Lastly, G.L. c. 119, §39G does not grant a Juvenile Court judge authority to order a

child adjudicated in need of services to receive special education. Oscar F. v. School

Committee of Worcester 412 Mass. 38 at 41-42. Reasoning that there is a compre-

hensive process in place for determining whether a child is in need of special

education, the court held that a Juvenile Court judge cannot order, even as a condi-

tion of custody, a child adjudicated CHINS to receive special education services at

county expense, id
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As a result of these decisions, it appears that contempt sanctions can be imposed on

a child for failure to obey a court order made pursuant to G.L. c. 119, §39G. How-

ever, such sanctions can only be imposed where the dispositional order is authorized

by the statute, i.e. where the order is made as a condition of custody, and where the

order does not involve bypassing a detailed process, e.g., the determination of

special educational needs, established by the legislature regarding the provision of

certain types of services to children.

B. Child Welfare Proceedings

Introduction
In preparing this Final Report to the Supreme Judicial Court, the Care & Protection

and Custody Subcommittees collaborated to revise the material prepared by each

group for the Interim Report. Because of the considerable overlap of issues and

recommendations, the Commission feels that combining the Subcommittees helped

to eliminate duplication and to clarify and strengthen the recommendations offered

below. This section of the report focuses on court management issues.

Commission members concur with some of the most recent national studies of court

delay which indicate that having time standards and full commitment by the judiciary

to monitor cases, to perform date-certain scheduling, and to control continuances are

particularly critical for effective caseflow management.^ The Commission presents

recommendations in this section which it feels will improve the handling of child

welfare cases^ and which will allow effective caseflow management to become a

reality in all court departments.'

An issue of particular concern to Commission members is the possible involvement

of members of the same family in different cases in more than one court department.

Working with Trial Court Rule 4 as its basis, the Commission offers an additional rule

that would facilitate the consolidation of cases involving members of the same family,

thereby helping to minimize the anguish, disruption, and related difficulties experi-

enced by families in this situation.

Finally, the Commission offers proposed administrative orders covering the recom-

mendations presented here, but stated In administrative order format.

* See National Center for State Courts, Courts That Succeed: Six Profiles of Successful Courts,

Williamsburg, VA: National Center for State Courts, 1990. For a succinct review of caseflow

management issues, see Solomon, Maureen, and Douglas K. Somerlot, Caseflow Management in

the Trial Court, Now and For the Future. Chicago, American Bar Association, 1 987.

* For purposes of this report, "child welfare cases" consist of those cases brought under G.L. c.

119, regarding the care and protection of children ("Care and Protection Proceedings" or "C&Ps),

actions seeking to dispense with parental consent to adoption brought under G.L. c. 210 and

state-sponsored guardianship of minor petitions brought under G.L. c. 201

.

^ In October, 1993. the Administrative Office of the District Court released a publication entitled

Ten Principles of Caseflow Management. With the development of automated systems for all

court departments of the Trial Court, these needed improvements will facilitate effective case

scheduling and caseflow monitoring in the respective court departments.
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Issue: Priority of Child Welfare Cases
Care and Protection proceedings (C&Ps), in particular, are often continued without a

hearing for lengthy periods of time in some courts while other non-priority matters,

such as general civil and even small claims cases are heard first. In some courts,

C&Ps are even left to the virtually exclusive attention of juvenile probation officers and

are almost never brought before a judge except to ratify stipulations as to continuing

orders negotiated by the probation officer and the attorneys. Child welfare cases are

entitled to be treated as priority cases for hearings in all court departments. There

should be no other supervening cases except as required by statute (for example,

arraignments and G.L. c. 209A proceedings).

Recommendations:

1 . The Commission recommends that the Supreme Judicial Court issue an order

under its general superintendency powers to all judges having administrative

responsibilities for courts with child welfare jurisdiction (C&Ps, petitions to

dispense with parental consent to adoption and guardianships), directing that

child welfare cases have priority for hearing over all cases except those that must

be heard first by statute or by constitutional requirements.

2. The Commission recommends that the Chief Justices of the child welfare courts

should require that each child welfare court file periodic standardized status

reports setting forth relevant data concerning the timely adjudication of all child

welfare cases pending before it.

3. The Commission recommends that the Chief Justice for Administration and

Management (CJAM) review the status reports to determine whether child welfare

cases are being heard in a timely manner and in accordance with all rules and

orders applicable to child welfare proceedings. The CJAM should report to the

Supreme Judicial Court regarding the timeliness of the hearings, any problems

which have emerged from review of the status reports, and any corrective actions

that have been implemented.

Issue: Judicial Assignments

The single most significant problem in managing child welfare proceedings expedi-

tiously is that these cases lack the benefit of a single judge imposing uniform proce-

dures and assuming responsibility for keeping these cases on track from filing to

conclusion. In many courts, there is no individual judicial responsibility for a given

case until trial. Child welfare cases often remain unassigned for a significant period of

time and do not move forward according to existing time standards. Since child

welfare cases generally result in lengthy trials, this problem is particularly acute in

courts in which various judges move in and out daily on short-term assignments

which results in numerous delays and continuances, even in those cases being

actively tried.

If, as recommended above, child welfare cases are to be given priority for hearing

and trial, all child welfare courts must make available an adequate number of judges

to hear these cases in a timely manner. Scheduling judicial assignments can be

extremely difficult, particularly with the large number of court locations in some

departments. In all the child welfare courts, judicial assignments should be made to

assure timely hearing of child welfare cases by judges who will be available to hear
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the case until completed. In order to perform fairly and effectively, all judges as-

signed to child welfare cases should have appropriate knowledge and training in

child welfare matters.

Recommendations:

1 . The Commission recommends that each child welfare case be assigned to an

individual judge once it appears to be contested, preferably upon entry of an

appearance in opposition to the petition, but certainly by the time of the initial

status conference.

2. The Commission recommends that each child welfare court should designate

one person ("tracking clerk") to monitor the progress of all child welfare cases

pending before it and to report to the First Justice of that court and to the Chief

Justice of the relevant child welfare court any case not proceeding strictly in

accordance with statutory and procedural requirements.

3. The Commission recommends that if a contested case has not been assigned a

status conference date within 60 days of the return date of service on the petition

or citation or of the filing of an appearance in opposition to the petition, whichever

occurs first, the tracking clerk should inform the First Justice of that court, who

should immediately assign the case to a judge. The First Justice should seek

assistance from the Chief Justice of that child welfare court or from the office of

the CJAM if he/she does not have a judge available to hear the case.

4. The Commission recommends that the judge to whom a case is assigned be

responsible for holding status conference(s), assigning discovery schedules and

setting pre-trial and trial dates in a timely manner.

5. The Commission recommends that the Chief Justice of each child welfare court

allow judges with child welfare cases a writing day (at least two per month),

during which time the judge would be free from his/her regular duties and would

be expected to write findings and rulings and handle other administrative tasks

related to such cases.

6. The Commission recommends that the CJAM assure adequate secretarial and

other support to all judges, including circuit judges. The Commission further

recommends that judges, particularly those without regular secretarial support,

be given laptop computers and/or dictaphones to expedite the preparation of

findings and rulings. It is also recommended that the CJAM investigate dictation

and transcription systems such as those used in hospitals for physician notes

and orders to improve judges' productivity.

7. The Commission recommends that the CJAM designate a panel of judges

experienced in hearing child welfare cases to take assignment of any child

welfare cases that cannot be handled adequately by the courts in which the

cases are filed. Service on this panel would be for a limited term and would be

voluntary so long as an adequate number of judges volunteers. However, if there

is an inadequate number of volunteers, the CJAM may assign judges as re-

quired. The CJAM would appoint each judge on the panel to sit as a Probate,

District or Juvenile Court judge, as required, to dispose of the cases.

8. The Commission recommends that the CJAM consider establishing, in conjuction

with this panel, the following pilot program: All cases in the Juvenile, Probate or

24 Supreme Judicial Court Commission on Juvenile Justice Final Report



District Courts (civil) regarding the family members of a child whose C&P is

before a panel judge would be assigned to that judge. The Commission feels that

having one judge hear all matters involving the same family would not only

conserve judicial resources but would also lead to more effective decision-

making for the parties. If the pilot program were successful, it could be expanded

at the discretion of the CJAM to cases not being heard by panel members.

Issue: Adequate Blocks of Time for Trial

Child welfare cases are often tried piece-meal over a number of months, rather than

on consecutive days until completed. At least one permanent custody hearing in a

District Court was tried for two days per month over a two-year period; during the

entire time the case was on trial (and for a considerable time before trial), the child

who was the subject of the petition was In substitute care with a permanent plan of

adoption. While not all cases are this extreme, lengthy continuances are common
even in the midst of trial.

These drawn-out hearings are inefficient and wasteful of judicial resources, leading to

both duplicative testimony and to time spent trying to recollect what happened at

earlier stages of the proceeding. The problem is complicated by the fact that these

proceedings are typically taped, rather than recorded by a stenographer, so an

accurate transcript is seldom available for the use of the court or counsel during the

course of the trial.

Finally, additional complications arise because the substantive standard to be

applied by the court in deciding permanent custody and termination of parental rights

cases is "current parental unfitness." Clearly, the level of unfitness of the parent can

vary during the course of a protracted proceeding, leading to days being devoted to

recalling previous witnesses to update testimony given many days or months before

In the case referred to above, one day per month was devoted to updating testimony

and one day to actually advancing the case.

Recommendations:

1 . The Commission recommends that the Supreme Judicial Court, the CJAIVI and

the Chief Justices of the child welfare courts study the procedures for assigning

trial time in each of the courts. Procedures should be established on a court-by-

court or system-wide basis, as appropriate, to assure that child welfare cases are

tried on consecutive days until completed. If, for good cause, other arrangements

must be made, the continued case should receive priority for reassignment to

complete the trial.

2. The Commission recommends that no child welfare case should be continued

without specific order of the court, upon motion, duly noticed, which motion shall

state the reason for requesting the continuance and whether or not there has

been a prior continuance. No continuance should be allowed by a clerk. Hearings

in child welfare matters, including motions, should be scheduled at specific times

whenever possible to avoid unnecessary waste of time in court by trial counsel,

parties and expert witnesses.
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Issue: Accessible and Reliable Case-Related Data

A significant reason for delay in processing child welfare cases is the lack of avail-

able, reliable information to judges hearing these cases, particularly where judges in

more than one department are hearing cases involving the same family.

To enable court departments to manage and monitor effectively the high volume of

child welfare cases that are filed yearly, it is essential that automated systems in all

court departments be fully operational. At present, Juvenile Court locations are fully

automated, the District Court is in the early stages of automating its court locations,

and the Probate and Family Court has initiated a pilot test of its automated system.

The Trial Court is also developing the capability to allow communication among court

departments. Until these systems are fully implemented and operational, data is both

difficult to access and not fully current. The following is recommended as an interim

measure until other systems are available.

Recommendation

:

The Commission recommends that the Office of the Commissioner of Probation

maintain a statewide computerized record of all cases filed involving the same child

and family (C&Ps, CHINS, delinquencies, state-sponsored guardianship and adult

civil and criminal proceedings). This database should include the names of the

judges initially assigned to each case. Data entry regarding C&Ps, CHINS cases and

delinquencies could be handled by juvenile probation at each court. [Much of the

information required for adult criminal proceedings and 209As is already maintained

by Probation.]

Issue: Adequate Compensation for Court-Appointed Counsel

Compensation rates for court-appointed counsel have not been adjusted for many

years. The Commission feels that in order to increase the number of available

attorneys and to assure quality defense for children and parents, this matter deserves

immediate attention.

Recommendation:

The Commission recommends that compensation for court-appointed attorneys in

cases involving children be increased to $60/hour plus reasonable out-of-pocked

expenses (except travel) for work completed inside or outside the court.

The Commission also encourages the introduction of legislation to create a Children's

Services Division within the Committee for Public Counsel Services in two courts on a

trial basis. The Division would provide representation of children by appropriately

trained attorneys.

Issue: Timely Evaluation of Children, Biological Parents, and Prospective

Adoptive Parents

All parties, especially children, are adversely affected by emotional stress related to

child welfare cases and related matters under G.L. c. 208 & c. 209A. When such

cases arise, there is significant delay caused by lack of a readily available resource

pool of mental health professionals (child psychiatrists/psychologists) to undertake

evaluations of children, biological parents and prospective adoptive parents with
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respect to serious substantive issues involved in these proceedings. These evalua-

tions include identification of psychiatric problenns of children and parents, reconn-

mended treatnnent plans, issues of sexual abuse and special ennotional needs of

children, as well as bonding and parenting issues.

The present practice is to refer cases to Guardian ad litem (GAL) on an ad hoc basis

to conduct necessary evaluations. Many GALs are in private practice. Lack of

insurance coverage to pay, lack of court funds to pay, the court's inability to prioritize

the need for specific reports with the GAL, and the court's inability to control the time

frame within which the GAL report is filed result in the Court's inability to obtain

necessary evidence as to the child's current psychological need and development,

and cause repeated delays in moving the case on for trial.

Recommendation

:

The Commission recommends that regional court clinics, with in-house staff of

psychiatrists and psychologists, should be available to Probate. Juvenile and District

Court judges within set geographic regions to work with the court in undertaking

evaluations on any child custody cases. It is the Commission's view that it would be

less costly to hire a qualified, full-time staff than the present system of ad hoc pay-

ment of GAL bills on an hourly basis. In addition, the Commission feels that there

would be more control by the Court over the case and time frame in which work was

done, as well as fewer trial delays, if the clinic were a part of the court system.

Issue: Implementation of Permanency Planning

While judges are generally charged with the responsibility for approving permanent

plans for children placed in the permanent custody of DSS, they have limited author-

ity/ability to assure that the order, as approved, is being implemented. In cases in

which a permanent plan of adoption, a plan for state-sponsored guardianship, or a

plan for independent living services has been approved, there have been serious

delays in implementation for many children in the Department's system. Many

children are left to languish in the foster care system until someone, generally the

parent, requests review.

The ideal solution for this and for many of the problems enumerated in this report

would be the creation of a unified family court system, wherein the judge presiding

over the case during the Care and Protection phase would have continuing jurisdic-

tion to oversee the case to conclusion. Barring such a solution, the following proce-

dures should be adopted.

Contrary to current practice, a Care and Protection case should not be "off-listed"

merely because permanent custody has been awarded to DSS or for any other

reason short of dismissal or entry of an adoption or guardianship decree or other

long-term custodial disposition. A court may continue a status review hearing upon

demonstration of good cause; however, no case should be continued for more than

six months. A status review hearing should be scheduled every six months until the

date set for the substitute care review hearing. In this connection, the child welfare

courts should be reminded of their obligation to ensure that "reasonable efforts" are

being made to place the child in a permanent setting. (See P.L. 96-272.)

27 Supreme Judicial Court Commission on Juvenile Justice Final Report



Recommendations:

The Commission recommends that all child welfare court judges review the status of

G.L. c. 210 decrees every six months. The Commission further recommends that

once the court approves a permanent plan for the child or accepts an alternative

dispositional plan, the case be scheduled for a status review within six months to

follow progress and to determine the parties' compliance with the plan approved by

the court. If, at the status hearing, it is apparent that another court has assumed

jurisdiction over the matter to facilitate a termination of parental rights hearing, a

state-sponsored guardianship or some other action pertaining to the child's custody

or placement, the Commission recommends that the court be allowed to place the

case in an inactive status until the time set by statute for a substitute care review.

Issue: Adequate Information in Adoption Plans

Many adoption plans submitted in G.L. c. 210 cases are inadequate and fail to

include necessary information required in the Probate Court Uniform Practices. This

is particularly true as it relates to the background of the child's biological parents, the

child's needs, and the background of adoptive parents and their ability to provide for

those needs. As a result, the plans cannot be accepted and the case is delayed

while a plan is rewritten and resubmitted. In short, social workers' plans should

provide more detailed information and should give more attention to individualizing

the plans to the child before the court. Although DSS is not within the administrative

purview of the Supreme Judicial Court, the Commission nevertheless notes that

increased training of DSS social workers and attorneys in the preparation of adoption

plans would lead to more effective administration of justice in child welfare cases.

Recommendation:
The Commission recommends that all professional staff who may be involved in the

preparation of adoption plans receive training in the preparation of such plans.

Issue: Delay in the Placement or Adoption of Children When Homes Are

Available

Commission members have reviewed the statutory provisions contained in the

Massachusetts Child Custody Jurisdiction Act (MCCJA) and the Interstate Compact

on the Placement of Children (ICPC) and have discussed current practices related to

these documents.

The need to reduce delays and difficulties in placing children into or out of Massa-

chusetts appears to justify modifications to the existing statutes. The following

discussion summarizes these issues; detailed specific language changes pertaining

to the MCCJA and the ICPC are presented in Appendix D.

Commission members reviewed current practices with Department of Social Services

officials and representatives of the Office of the Attorney General. According to the

Interstate Compact Administrator, the mechanics of the ICPC generally work well. At

the same time, the reality is that conflicts among states do occur which can be a

source of delay and frustration for Massachusetts as a sending state.

Of particular concern are interstate adoptions handled by private out-of-state

agencies which are not legal in Massachusetts, but are allowed in some states. The
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only sanction available to assure compliance with Massachusetts law is to deny

approval of the placement or adoption. The current practice by the Interstate Com-
pact Administrator is to delay approval of the placement or adoption until the private

agency complies fully with Massachusetts requirements.

Another particularly frustrating situation for both the judiciary and DSS officials

involves out-of-state placements and adoptions where a home has been identified,

but the completion of the required home study is delayed. Since Massachusetts

officials and judges have no jurisdiction over the actions of another state's Interstate

Compact Administrator, the Massachusetts courts are not able to order a private

agency to complete a home study and then bill the non-responsive receiving state for

this required service.

This delay leads some judges to order placement prior to completion of the home
study, often with the stipulation that the home study be completed subsequent to the

placement. Carrying out such court orders places DSS in violation of Massachusetts

law, yet the agency would violate a court order if it did not comply.

An additional concern raised in the review of current practices is whether or not (or in

what circumstances) parents can be considered "sending agencies." This question

arises in situations where children are placed in out-of-state drug treatment facilities

or special education programs that may be twelve or more months in duration. While

the majority of such placements also involve placing custody with DSS (which then

becomes the sending agency), this is not true of all cases.

Currently, the Interstate Compact Administrator for Massachusetts receives an

average of 190 requests per month for placement of children into or out of Massachu-

setts. Although staffing of the Administrator's office has improved in recent years, a

commitment to maintain adequate staffing of this office is necessary if placements

are to be completed in a timely manner.

Recommendation:

The Commission recommends that the judiciary receive adequate training regarding

the statutory requirements pertaining to the Interstate Compact on the Placement of

Children.

The Commission feels that until the judiciary has received sufficient training to

understand thoroughly the nature and complexity of the problems it is asked to

resolve, those obstacles that currently hamper the system will continue to prevent

effective, efficient and equal administration of justice.

The Commission also encourages the Department of Social Services to clarify,

through regulations, the roles of various state agencies and to provide clear channels

of communication with respect to placements made into or out of Massachusetts.

Finally, the Commission encourages DSS, again through regulation, to provide that

fees paid to out-of-state private agencies for services be within a specified percent-

age of fees that would be paid to a state agency in the same state for providing

similar services.
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Issue: Timely Filing of Adoption Petitions

In cases involving dispensing with parental consent to adoption, the filing of adoption

petitions is often delayed until well after the sixty-day appeal period. This contributes

to delays in finalizing placennent.

Recommendation:

The Commission recommends that when a child is in a pre-adoptive home, the court

should require DSS to file adoption petitions within thirty days of the expiration of the

sixty-day appeal period, if no appeal has been taken.

Issue: Locating Potential Adoption Homes
It is not uncommon to find that a child has not been adopted, even though he/she

may have resided with an adoptive family for a significant period of time (in some

instances since birth). One principal reason is the lack of sufficient numbers of

adoption workers in DSS and the failure by DSS to assign an adoption worker until

after a G.L. c. 210 decree has been allowed. There is often significant delay while the

adoption worker is assigned, familiarizes himself/herself with the case and under-

takes a home study. Often, issues of financial subsidies are involved and application

must be made for approval of a subsidy. All of this results in serious delay, both for

the child in a pre-adoptive home and the child for whom a home must be recruited.

As of January 1993, 756 children were awaiting adoption even though their biological

parents' rights had been duly terminated.

One reason advanced for delay in recruiting a permanent home for many children is

the uncertainty that the G.L. c. 210 petition will be allowed; many excellent prospec-

tive adoptive parents are reluctant to take a child into their home and become

strongly attached to him/her so long as the possibility exists that the courts will order

the child's return to his/her biological parent(s). In short, more timely decision-making

should lead to an increased chance that the child can be permanently and appropri-

ately placed. Although the courts should not necessarily refuse to dispense with

parental consent to adoption merely because a specific home has not yet been

identified for the child, this practice should be discouraged. The court should not be

asked to approve a permanent plan of adoption by a particular family if DSS or a

private placement agency has not already done the requisite home study and

determined that a subsidy, if necessary, is likely to be approved.

Recommendations:

The Commission recommends that a judge assigned to a child welfare case in which

termination of parental rights is being sought should require that DSS assign an

adoption worker by the time of the pre-trial conference. The Commission also

recommends that the court should order that a home study be completed by the trial

date. The home study report should be a necessary component of the plan the court

must approve in order to allow a G.L. c. 210 petition.

Issue: Effective Appellate Procedures

For appeals of child welfare cases to be processed in a timely manner, reliable and

accurate trial records must be produced without delay. Excessive delay in producing

accurate transcripts is one issue; the accuracy of the transcript and the quality of the

system which produces a record of trial proceedings are other issues. Improvements
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in court reporting technologies are dramatic nationwide, and the costs associated

with providing an accurate record of court proceedings are decreasing as the

technology is improved. One-track taping systems with no logging, which is fre-

quently the level of technology used in Massachusetts child welfare courts, does not

appear to meet the standards set by other states.

Notification and appointment of counsel who will be responsible for the appeal is yet

another issue that, if not handled adequately, can contribute to significant delay. Both

the provision of an adequate record of court proceedings from which an accurate

transcript can be produced and the timely notification of an appeal are issues which

the Commission feels can and should be resolved.

Recommendations:
1

.
The Commission recommends that the CJAM monitor these problems through

the status reports suggested previously.

2. The Commission recommends that all trials in child welfare cases be recorded by

a stenographer. If fiscal constraints prevent the use of stenographers, the CJAM
should investigate the use of upgraded audio equipment suitable for recording

court proceedings and conducive to the production of reliable transcripts in a

timely fashion.

3. The Commission recommends that child welfare courts institute better quality

control over the persons employed to transcribe taped proceedings.

4. The Commission recommends that when a child welfare case is appealed, the

Committee for Public Counsel Services (CPCS) assign appellate counsel from a

list of attorneys qualified to handle appeals. Appellate counsel may be different

from trial counsel. Substantial delay can be incurred waiting for reassignment, in

part, because the notice of appeal is not forwarded by trial counsel to CPCS, and

the Administrative Office of CPCS receives no notice from the Registry of Probate

or Clerk's Office that an appeal has been filed in a case. Therefore, for any case

in which CPCS provided counsel, notice of appeal claimed by any party should

be sent by the Register or Clerk to the CPCS Administrative Office in addition to

sending notice to counsel of record. To address these problems, consideration

should be given to modification of SJC Rule 3:10 to permit the trial judge to name
substitute appellate counsel from a list of available counsel certified by CPCS.

Issue: Consolidation of Cases Involving Members of the Same Family

Interest and concern is widespread nationally regarding the issue of court coordina-

tion of family cases. Recent publications on this subject articulate succinctly these

concerns and offer an indication of the prevalence of problems that arise in this

regard.^ For example, in Policy Alternatives and Current Court Practice in the Special

Problem Areas of Jurisdiction Over the Family, the authors conclude:

* Rubin, H. Ted and Victor Eugene Flango, Court Coordination of Family Cases. Williamsburg,

VA: National Center for State Courts/State Justice Institute, 1992 and Szymanski. Linda, Theresa

Homisak, and E. Hunter Hurst III, Policy Alternatives and Current Court Practice in ttie Special

Problem Areas of Jurisdiction Over ttie Family. Pittsburgh, PA: National Center for Juvenile

Justice, 1993.
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The structure of any court system which is responsive to the needs of children

and families is not nearly as important as the process which the court adopts to

serve its constituents and the training and personal qualities of the judges who
preside over its affairs. The process must go beyond fairness. The court must be
readily accessible, swift to resolution, and internally coordinated. To the extent

feasible and proper, one judge should handle cases dealing with the members
of one family and should closely monitor that family's progress. The judge must

be specially trained and willing to work outside the courtroom for the purpose of

marshaling community resources and coordinating efforts designed to address

social conditions which produce troubled children and families in the first

instance. When dealing with children and families, a judge must be more than an

impartial referee: he or she must be a leader.^

Throughout its deliberations, the Commission on Juvenile Justice has focused on

such issues and these concerns are reflected in this Final Report. Given the continu-

ing concurrent jurisdiction over child welfare proceedings in court departments of the

Trial Court, the Commission proposes that the following rule be adopted and used in

conjunction with Trial Court Rule 4.

Recommendation:

The Commission recommends that the Trial Court consolidate cases involving

members of the same family by adopting the following Proposed Trial Court Rule;

Whenever an Affidavit disclosing Care and Custody Proceedings is filed pursuant to

Trial Court Rule IV in a child welfare proceeding and discloses that there is then

pending another case in another department or division of the Trial Court involving

one or more of the same children, and the other case also includes issues of custody

of minor children, and/or dispensing with the need for consent to adoption, then the

Clerk/Magistrate or Register of the court in which the Affidavit is filed shall forward the

new action to the Clerk or Register of the court where the first such action was filed.

The new action shall be assigned to the same judge and shall be consolidated with

the prior action or actions.

1 . If any party objects to such consolidation or assignment, the party may, within 15

days of receipt of notice of the assignment, file with the CJAM a written objection

setting forth the reasons for objection. The party submitting the objection shall

simultaneously mail or deliver a copy of the objection to all counsel of record, and

to all parties of record not represented by counsel, in all of the referenced cases,

and shall include an affidavit of such mailing or delivery.

2. Any party in any of the cases listed above may, within 15 days of the objections,

mail or deliver to the CJAM a written statement in support or opposition to the

objection received. The party submitting such written argument shall simulta-

neously mail or deliver a copy of the argument to all counsel of record, and to all

parties of record not represented by counsel, in all of the referenced cases, and

shall include an affidavit of such mailing or delivery.

' Szymanski, et al, Policy Alternatives and Current Court Practice in ttie Special Problem Area of

Jurisdiction Over Family, p.47.
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3. (a) The CJAM shall consider all objections and arguments submitted and shall,

within 15 days, issue a final order of assignment which shall be effective upon

receipt.

(b) If the office of the CJAM has received no objections, then the CJAM shall

issue a final Order of Assignment within 30 days of the initial assignment and

consolidation order, which shall become effective upon its issue.

4. Nothing in this Rule shall prevent the CJAM from making other or additional

orders of assignment as the interests of justice may require.

Proposed Stages in Child Welfare Proceedings
The initial Stages

The Commission's study of the initial stages of child welfare proceedings (from the

filing of a petition until the pre-trial conference), have been greatly influenced by the

Report of the Governor's/Mass Bar Association's Commission on the Unmet Legal

Needs of Children (1986). The Commission has concluded that many of the general

comments and recommendations regarding C&P proceedings contained in the

Unmet Legal Needs Report are equally valid today.

Presently there are varying rules and practices among the three court departments

(District, Juvenile, and Probate Courts) for the handling of child welfare cases and

application of the rules of evidence. For example, the District and Juvenile Courts

take strikingly different approaches to amendments to G.L. c. 201
, §1 and G.L. c.

210, §1 contained in the Court Reorganization Act of 1992, G.L. c. 379, §58 and 59.

While one court requires initiation of separate guardianship and termination actions

and permits the appearance of new parties in these actions, the other court has

simply implemented an amendment procedure to add new relief.

In addition, children are seriously harmed by delays in the handling of child welfare

cases. Although all of the court departments have some timetables, those timelines

are not consistent and no procedure currently exists for monitoring the implementa-

tion of those timetables. Uniform rules and procedures for handling child welfare

cases should be promulgated along with uniform time guidelines for tracking cases

from beginning to conclusion.

1. Assignment of Counsel

A problem currently exists with respect to the timing of appointment of counsel who

usually are not assigned until the time of, or subsequent to, the preliminary hearing.

This practice often results in lack of or inadequate representation of a respondent at

the preliminary hearing stage. Counsel should be assigned for the parent/legal

guardian and child upon the filing of a petition, subject to subsequent determination

of eligibility under SJC Rule 3; 10. In a G.L. c. 210 proceeding, an attorney should be

appointed for the child upon entry of an appearance in opposition to allowance of the

petition.

An initial status conference should be scheduled within thirty days of the return date

on the petition or citation or of the filing of an objection to the petition, whichever

occurs first, at which time a determination should be made as to the actual eligibility
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of parents for court-appointed counsel (unless the parents have previously appeared

and their eligibility for appointment of counsel has been determined). Once counsel

has been appointed for a parent or child, counsel should receive notice of all case

conferences and foster care reviews in which his/her client is entitled to participate.

The Department of Social Services should assign one attorney to handle all cases

involving a child in its care, including those commenced pursuant to G.L. c. 119, c.

201 and c. 210. At present, one attorney may handle a case at the Care and Protec-

tion stage, and different attorneys are typically assigned to the case if it reaches

Probate Court. This often produces a significant delay while the case is reassigned

and new counsel becomes familiar with it. [In some cases, different plans are

prepared for different children in the same family. In this situation, counsel may fail to

coordinate the gathering and presentation of relevant data and information. This in

turn may cause further delay.]

2. Preliminary Hearing/Status Conference

In non-emergency cases (those in which temporary removal is not immediately being

sought by the petitioner), the court should schedule the preliminary hearing/status

conference within 30 days of the return date on the petition or citation or of the filing of

an objection to the petition, whichever occurs first. Respondents should receive a

notice and summons to this hearing at least 72 hours in advance. In emergency

cases in which an ex parte order of custody has been entered, the first hearing must

be scheduled within 72 hours after entry of the order, and respondents should

receive notice at least 24 hours in advance.

At the preliminary or any earlier hearing, the court should fully explain the nature of

the proceeding and its possible outcomes to the parties. Other issues to be consid-

ered at this status conference include;

a. Appointing counsel, if this has not occurred previously or if a question of

eligibility for assigned counsel is at issue;

b. Appointing a guardian ad litem, e.g., to determine whether to exercise or

waive privileges, perform evaluations, conduct investigations (if an

investigator has not already been appointed);

c. Addressing initial discovery requests or disputes or other motions;

d. Establishing a discovery and litigation schedule;

e. Identifying any special evidentiary issues requiring pre-trial hearings;

f. Scheduling the pre-trial conference; and

g. Addressing such other matters as are necessary to ensure the prompt

and speedy processing of the litigation.

3. Proper Identification and Joinder of Parties

Many child welfare cases involve children born out of wedlock, and the identity of the

father is often not certain. In some cases, there is a legal father to whom the mother

was married at the time of the birth of the child, but another man is named by the

mother as the biological father. Occasionally, during trial, the court is made aware for

the first time of the existence of either a legal or biological father (e.g., when DSS

case files are admitted as exhibits). In such a case, a continuance results so that
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service can be made on this new respondent. Further, other parties or agencies,

such as school departments, often have legal obligations to the child. These neces-

sary parties should be brought to the attention of the court immediately and added to

the child welfare proceeding, if necessary, to resolve fully all issues in the case

Great care should be undertaken by DSS and other placement agencies to review

their files to determine whether more than one person has been named as the father

and to ascertain those persons' whereabouts. Often, a respondent is listed "of parts

unknown" when the file contains a current address. Birth certificates of the child

should be filed in child welfare cases so that the court can verify that a named father

has been served. If there is any question whether notice should be given to a

particular alleged father, the question should be brought immediately to the attention

of the judge assigned to hear the case. Care should be taken to use all reasonable

efforts to serve all potential respondents. [The Commission notes that the Probate

and Family Court Department has recently instituted new procedures to address the

vexing question of service upon unknown or absent fathers.]

4. Temporary Custody Hearings

Application for an ex parte order of temporary custody must be made by written

motion, together with an affidavit setting forth the supporting facts and the affiant's

oath that the facts are true to the best of his/her knowledge, information, or belief.

[The petitioner must file Proposed Findings of Fact with the written motions.] The

court should not enter emergency custody orders without specific written findings

that provide that reasonable cause exists to conclude that:

• The child is suffering or is in immediate danger of suffering serious hamn;

• The respondent is probably responsible for causing the harm or is incapable of

protecting the child from harm; or

• The child will suffer serious harm unless the order is entered.

Ex parte orders granting the temporary transfer of custody should be valid for a

period not to exceed 72 hours. All temporary custody orders should be supported by

specific written findings.

5. 72-Hour Hearings

By statute in Care and Protection proceedings, a respondent has a right to a hearing

within 72 hours of any ex parte temporary custody order (72-hour hearing). At the 72-

hour hearing, the burden of proof is on the petitioner to prove, by a fair preponder-

ance of the evidence, the same elements required in a temporary custody heanng.

When parties are aggrieved by an order entered at a 72-hour hearing, they should

have a right to the same type of interlocutory appeal currently allowed in the Probate

and Family Court under G.L. c. 231 , §1 1 8.

6. Pleadings and Motions

A number of issues exist with respect to pleadings and motions. Current practice is

not to file answers in child welfare cases, and there is no reason to alter this practice.

Current practice permits extensive use of oral motions, and facts alleged in those

motions are not always supported by previously introduced evidence or contempora-

neous affidavit. In the view of the Commission, all motions, except duhng trial, should
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be in writing with appropriate notice. Any facts alleged in support of any motion

should be contained in an accompanying affidavit.

7. Discovery and Depositions

Parties should be allowed to obtain discovery on any non-privileged matter, provided

it is relevant to a pending action. The specifics of discovery practice are covered by

the Proposed Rules of Child Welfare Procedure.

The status and admissibility of court investigator, Guardian ad litem (GAL) and/or

Court Appointed Special Advocate (CASA) reports are in critical need of clarification.

When appointing a GAL, the appointing court should specify the role of the GAL. In

the event that the GAL's role is as investigator, the appointment should also specify

whether the GAL is simply to investigate and to report on facts, or whether the GAL is

to make recommendations as well as reporting facts. If the GAL is both to report on

facts and make recommendations, his/her report should be divided into two sections,

one containing the facts and a separate section containing recommendations.

Privileges must be honoured, and sources of information identified. Reports must be

available to all counsel no less than 14 days before the pre-trial conference.

Pre-Trial Stage

Child welfare cases often come to trial without basic disputes having been defined by

the attorneys representing the various parties, much less articulated to the trier of

fact. Many attorneys appointed in child welfare cases are not familiar enough with the

psychological, psychiatric and medical evidence. Failure to permit discovery of such

evidence creates difficulty for counsel in preparing adequately for trial.

Adequate discovery should be permitted and a pre-trial conference should be held

at a date close enough to trial to assure that the factual and legal (including

evidentiary) issues that will emerge at trial are adequately identified and clarified in

advance. The court may request that legal issues be briefed prior to trial. The court

should require that counsel meet prior to the pre-trial conference and attempt to

clarify, fairly and completely, the factual and legal issues remaining in dispute.

Counsel must be required to submit a joint memorandum to the court, no later than 48

hours prior to the pre-trial conference. A pre-trial conference form is included in the

draft Administrative Orders which follow.

Proposed Administrative Orders for Child Welfare Procedure
The Commission has prepared a selection of draft administrative orders which are

designed to apply to all courts that consider child welfare proceedings. The draft

administrative orders reflect the recommendations that are subject to an administra-

tive order format. The Commission recommends promulgation of these or similar

administrative orders which would help establish a uniform system for the judicial

handling of these child welfare proceedings.

1 . All judges having administrative responsibilities for courts with child welfare

jurisdiction shall ensure that child welfare proceedings have priority for hearing

over all cases except those that must be heard first by statute or by constitutional

requirements.

2. Each court shall have one person responsible for tracking all child welfare cases.
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3. Upon the filing of the child welfare petition, the court shall assign counsel for the

parent and child and there shall be a presumption that parent and child are

eligible for court-assigned counsel, subject to subsequent confirnnation of

eligibility under SJC Rule 3:10. In a G.L. c. 210 proceeding, such presumptive

assignment shall be triggered by the entry of an appearance or objection to the

allowance of the petition,

4. Application for an ex parte order of temporary custody must be made by written

motion, together with an affidavit setting forth the supporting facts and the

affiant's oath that the facts are true to the best of his/her knowledge, information

or belief. The petitioner must file proposed findings of fact with the written motion.

The court may not enter emergency custody orders without specific written

findings that provide that reasonable cause exists to conclude that:

a. The child is suffering or is in immediate danger of suffering serious harm;

b. The respondent is probably responsible for causing the harm or is

incapable of protecting the child from harm; or

c. The child will suffer serious harm unless the order is entered.

5. Each child welfare case shall be assigned to an individual judge once it appears

to be contested and in any event, no later than the date of the initial status

conference described in paragraph

6. The CJAM shall designate an appropriate number of judges drawn from the

Superior, Probate, District and Juvenile Courts who will be responsible for hearing

child welfare cases. The CJAM shall first designate judges from those who have

volunteered for such service and thereafter shall designate any available judge to

serve for a fixed period to hear those cases. The CJAM shall appoint each judge

on the panel to sit as a Probate, District or Juvenile Court judge, as required, to

dispose of cases before the court(s).

6, Within 30 days of the return date of service on the petition or citation or of the

filing of an objection to the petition, whichever occurs first, the court shall conduct

a status conference to consider:

a. Appointment of counsel, if this has not occurred previously or if a question

of eligibility for assigned counsel is at issue:

b. Appointment of a guardian ad litem, e,g,, to determine whether to exercise

or waive privileges, perform evaluations, conduct investigations (if an

investigator has not already been appointed);

c. Addressing initial discovery requests or disputes or other motions;

d. Establishing a discovery and litigation schedule;

e. Identifying any special evidentiary issues requiring pre-trial hearings;

f. Scheduling the pre-trial conference;

g. Addressing such other matters as are necessary to ensure the prompt

and speedy processing of the litigation.

The court shall schedule additional status conferences as it deems appropriate to

ensure the prompt processing of the case.

7. Motions shall be made in writing and served on opposing parties no later than

three days prior to the time specified for hearing on the motion unless a different
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period is fixed. Any facts alleged in support of the motion shall be set forth in an

acconnpanying affidavit. The court shall promptly schedule hearings on motions

filed. Nothing in this order shall preclude the court from hearing motions at any

time upon proper notice.

8. When an investigator or investigating guardian ad litem is appointed, the court

shall specify whether the report of that person should contain recommendations

in addition to factual information. If the report is to contain both, the report should

be divided into separate sections, one containing facts and another section

containing recommendations. The report of the investigator or guardian ad litem

shall be filed no later than 60 days after appointment and in no event later than 14

days prior to the pre-trial conference described in paragraph 9.

9. A pre-trial conference shall be held in close proximity to the scheduled trial date

to be sure that all issues are adequately identified in advance of trial. When a pre-

trial conference is scheduled, the court shall direct the parties (other than

children) and the attorneys for the parties to appear before it to consider:

a. (1 ) the simplification of the issues;

(2) the possibility of obtaining stipulations of fact and of documents that

will avoid unnecessary proof;

(3) the limitation of the number of expert witnesses;

(4) the possibility of settlement;

(5) whether any party will request that the court dispense with the need for

parental consent to adoption;

(6) the status of discovery including what discovery, if any, remains to be

requested or completed;

(7) potential witnesses to be called and exhibits to be offered by each

party;

(8) objections intended to be raised to exhibits intended to be offered;

(9) the estimated time required for trial;

(10) such other matters as may aid in the disposition of the action; and

(1 1 ) the desirability of requesting a consolidation or interdepart-mental

assignment.

b. The following pre-trial conference form shall be submitted by all parties:

c. The court shall make an order that recites action taken at the conference,

as well as the agreements made as to any matters considered, and that

identifies the issues for trial not disposed of by admissions or agreements

of the parties. Such an order, when entered, shall control the subsequent

course of the action, unless modified at the trial to prevent manifest

injustice. The court shall also schedule the trial date(s).
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Pre-Trail Conference Report

Case Name: Docket #

Name(s) of Child(ren):

Date(s) of Birth:

Name(s) of Parent(s) or Guardian(s):

Estimated time of trial:

(A) Petitioner

(B) Parent(s) or Guardian(s)

(C) Child(ren)

Sections of Investigator's GAL'S Report in dispute (if any) Page # and paragraph

Sections of D.S.S., hospital or any other record or proposed documentary evidence in

dispute (if any) Page # and paragraph

List of Psychiatric and/or Psychological reports to be introduced and sections in

dispute (if any) Page # and paragraph

Witnesses: 1 ) Lay 2) Professional 3) Expert

A) Petitioner

B) Parent(s) or Guardian(s)

C) Child(ren)

Stipulated facts, if any:

Exhibits: 1) Pre-marked and agreed upon; 2) Pre-marked for identification and

unagreed, with a short and plain statement of the nature of the objection

Relief Requested

Submitted by: A) Petitioner

B) Parent(s) or Guardian(s)

C) Child(ren)

Petitioner

Child(ren) Parent(s) or Guardian(s)
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10. All child welfare cases should be tried on consecutive days unless, for good

cause, other arrangements nnust be made, in which case the continued child

welfare case shall receive priority for reassignment to complete the trial. No child

welfare case may be continued without specific order of the court, or on motion of

the parties, duly noticed, which motion shall state the reason for requesting said

continuance and whether or not there has been a prior continuance. No continu-

ance may be allowed by a clerk. Child welfare cases shall be tried on consecu-

tive days until completed. Whenever possible, in order to avoid unnecessary

delay and inconvenience, hearings on child welfare matters, including motions,

shall be scheduled at specific times. All child welfare trials shall be conducted

with a stenographer.

1 1 . In any child welfare proceeding, the court shall enter written findings of fact and a

judgment within 60 days after completion of trial. The findings of fact shall include,

whenever the issue of parental rights termination is considered, specific factual

findings on each of the factors enumerated in G.L. c. 210, §3.

12. Notice of appeal claimed by any party shall be sent by the Register or Clerk to the

Administrative Office of the Committee for Public Counsel Services on any case in

which the Committee provided counsel, in addition to notice to attorneys of

record. The trial judge may name substitute appellate counsel from a list of

qualified and available counsel provided by CPCS. [This may require modification

of SJC Rule 3:10]

C. Rules of Child Welfare Procedure

Introduction
Following completion of the Interim Report, a Rules Committee was established

comprised of representatives of the three Subcommittees. The Rules Committee

reviewed and discussed the rules of procedure developed for the Interim Report and

prepared Proposed Rules of Child Welfare Procedure that were subsequently

adopted by the Commission. These rules of procedure are based on the Massachu-

setts Rules of Civil Procedure. The Rules Committee also considered rules in addition

to those presented here that would require uniform filing, service of process, and

pleadings in all court departments. These rules were not adopted by the Commission

as recommendations to the Supreme Judicial Court; however, they are presented in

Section II D as part of alternative or dissenting views.

The intent of the recommendations pertaining to rules of procedure is to establish one

set of procedures that facilitate the fair and equal treatment of child welfare proceed-

ings in all court departments which have jurisdiction over such proceedings. The

enactment of legislation creating a statewide Juvenile Court with subsequent elimina-

tion of jurisdiction over many juvenile matters from the District Court has not elimi-

nated concurrent jurisdiction among the court departments who now handle juvenile

matters. With continuing concurrent jurisdiction in child welfare proceedings, the

Commission feels that rules of procedure governing all child welfare proceedings in

all court departments are necessary and will be particularly useful in developing

uniform practices and procedures. At the same time, the resources necessary to

implement such Rules of Child Welfare Procedure must be provided to the respective

court departments affected.
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I. Scope of Rules
Rule 1. Scope of Rules

These rules govern the procedure in the Probate and Family Court Department, the

District Court Department and the Juvenile Court Department in all proceedings for

custody, substitute care reviews, guardianship of minor children, adoption of minor

children, and dispensing with the need for consent to adoption, brought pursuant to

General Laws, Chapters 1 19, 201 and 210. They shall apply to Child in Need of

Services proceedings after the issuance of the petition. They shall be construed to

secure the just, speedy and inexpensive determination of every action they govern.

Delinquency proceedings are not governed by these rules.

Rule 2. One Form of Action

Deleted

II. Commencement of Action; Service of Process, Pleadings,
Motions and Orders
Rule 3. Commencement of Action

a. An action in the Probate and Family Court Department is commenced

(1) by mailing to the Register of Probate of the proper court a petition and the

entry fee, if any, prescribed by law. The petition may be on a form issued or

approved by the Probate and Family Court Department or in such other form as

may be accepted by the court, or,

(2) by filing a petition and entry fee with the Register.

b. In the Juvenile Court Department or the District Court Department

(1) A care and protection action is commenced in the District Court Department

or the Juvenile Court Department by submitting a written request to the clerk of

the proper court for a petition to issue and making oath before the clerk that the

facts recited in the petition issued by the clerk are true. If a clerk declines to issue

a petition upon written request, request may be made directly to a justice of the

court.

(2) An action for adoption or to dispense with parental consent to adoption under

G.L. c. 210 or an action for guardianship of a minor is commenced

(a) by mailing to the Clerk of the proper court a petition and the entry fee, if

any, prescribed by law. The petition may be on a form issued or approved

by the court or in such other form as may be accepted by the court, or

(b) by filing a petition and entry fee with the Clerk.

Rule 4. Process

a. In the Probate and Family Court Department, after commencement of the action,

the Register shall issue a Citation and Order of Notice. The petitioner or his

attorney shall serve copies of the Citation in compliance with the Order of Notice.

b. In the District and Juvenile Court Departments, after commencement of the

action, the court shall cause notice to be given as required by statute.

c. If the petitioner has reason to believe that a parent may be incompetent by

reason of minority or otherwise, he shall allege the possible disability on the

petition or in the written request for a petition to issue and shall file with the
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petition a motion for appointment of a guardian ad litem for the parent, setting

forth the grounds therefor, and shall serve a copy of the motion and notice of its

hearing with the summons or citation. This rule does not require publication of the

motion or of the notice of its hearing.

Rule 4.1 . Attachment

Deleted

Rule 4.2. Trustee Process

Deleted

Rule 4.3 Arrest: Supplementary Process: Ne Exeat

a. Arrest; Availability of Remedy. Except in cases of civil contempt or as specifically

authorized by law, no civil arrest shall be permitted in connection with any action

under these rules, except as provided in section (c) of this rule.

b. Supplementary Process. Deleted

c. Ne Exeat. An order of arrest may be entered upon motion with or without notice

when the plaintiff has obtained a judgment or order requiring the performance of

an act, the neglect or refusal to perform which would be punishable by the court

as a contempt, and where the defendant is not a resident of the Commonwealth

or is about to depart therefrom, by reason of which nonresidence or departure

there is danger that such judgment or order will be rendered ineffectual. The

motion shall be accompanied by an affidavit showing that the plaintiff is entitled to

the relief requested. The court may fix such terms as are just, and shall in any

event afford the defendant an opportunity to obtain his release by the giving of an

appropriate bond. In this rule the words "plaintiff" and "defendant" mean respec-

tively the party who has obtained the judgment or order and the person whose

arrest is sought.

Rule 5. Service and Filing of Pleadings and Other Papers

a. Service: When Required. Except as othenA/ise provided in these Rules, or unless

the court on motion with or without notice or of its own initiative otherwise orders,

every order required by its terms to be served, every pleading subsequent to the

original complaint or petition, every paper relating to discovery required to be

served upon a party, every written motion other than one which may be heard ex

parte, and every written notice, notice of change of attorney, appearance,

demand, brief or memorandum of law, designation of record on appeal, and

similar paper shall be served upon each of the parties. No service need be made

on any party in default for failure to appear except that any pleading asserting

new or additional claims for relief against him shall be served upon him in the

manner provided for service of summons or citation in Rule 4.

b. Same: How Made. Whenever under these rules service is required or permitted

to be made upon a party represented by an attorney the service shall be made
upon the attorney unless service upon the party himself is ordered by the court.

Service upon the attorney or upon a party shall be made by delivering a copy to

him or by mailing it to him at his last known address or, if no address is known, by

leaving it with the clerk of the court. Delivery of a copy within this rule means:

handing it to the attorney or to the party; or leaving it at his office with his clerk or
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other person in charge thereof; or, if there is no one in charge, leaving it in a

conspicuous place therein; or if the office is closed or the person to be served

has no office, leaving it at his dwelling house or usual place of abode with some
person of suitable age and discretion then residing therein. Service by mail is

complete upon mailing.

c. Same: Multiple Defendants.

Deleted

d. Filing Generally, and Nonfiling of Discovery Materials.

(1) Except as otherwise provided in Rule 5(d)(2), all papers after the complaint or

petition required to be served upon a party shall be filed with the court either

before service or within a reasonable time thereafter. Such filing by a party's

attorney shall constitute a representation by him, subject to the obligations of Rule

1 1 , that a copy of the paper has been or will be served upon each of the other

parties as required by Rule 5(a). No further proof of service is required unless an

adverse party raises a question of notice. In such event, prima facie proof of

service shall be made out by a statement signed by the person making service,

or by a written acknowledgement signed by the party or attorney served; and

such statement or acknowledgment shall be filed within a reasonable time after

notice has been questioned. Failure to make proof of service does not affect the

validity of service.

(2) Unless the court, generally or in a specific case, on motion ex parte by any

party or concerned citizen, or on its own motion shall otherwise order, the

following shall not be presented or accepted for filing: notices of taking deposi-

tions, transcripts of depositions, requests under Rule 34, and responses to

requests under Rule 34. The party taking a deposition or obtaining material

through discovery is responsible for its preservation and delivery to court if

needed or so ordered. Notwithstanding anything in this Rule 5(d)(2), any party

pressing or opposing any motion or other application for relief may file any

document pertinent thereto.

e. Filing with the Court Defined. The filing of pleadings and other papers with the

court as required by these rules shall be made by filing them with the clerk of the

court, except that a judge may permit the papers to be filed with him, in which

event he shall note thereon the filing date and forthwith transmit them to the office

of the clerk.

f. Effect of Failure to File. If any party fails within five days after service to file any

paper required by this rule to be filed, the court on its own motion or the motion of

any party may order the paper to be filed forthwith; if the order be not obeyed, it

may order the paper to be regarded as stricken and its service to be of no effect.

g. Information Required. On any pleading or other paper required or permitted by

these rules to be filed with the court, there shall appear the name of the court and

the county, the title of the action, the docket number, the designation of the nature

of the pleading or paper, and the name and address of the person or attorney

filing it. In any case where an endorsement for costs is required, the name of any

attorney of this Commonwealth appearing on the complaint filed with the court

shall constitute such an endorsement in absence of any words used in connec-

tion therewith showing a different purpose.
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Rule 6. Time

a. Computation. In computing any period of time prescribed or allowed by these

rules, by order of court, or by any applicable statute or rule, the day of the act,

event, or default after which the designated period of time begins to run shall not

be included. The last day of the period so computed shall be included, unless it is

a Saturday, a Sunday, or a legal holiday, in which event the period runs until the

end of the next day which is not a Saturday, a Sunday, or a legal holiday. When
the period of time prescribed or allowed is less than 7 days, intermediate Satur-

days, Sundays, and legal holidays shall be excluded in the computation. As used

in this rule and in Rule 77(c), "legal holiday" includes those days specified in

Mass. G.L. c. 4, 7 and any other day appointed as a holiday by the President or

Congress of the United States or designated by the laws of the Commonwealth.

b. Enlargement. When by these rules or by a notice given thereunder or by order or

rule of court an act is required or allowed to be done at or within a specified time,

the court for cause shown may at any time in its discretion (1 ) with or without

motion or notice order the period enlarged if request therefor is made before the

expiration of the period originally prescribed or as extended by a previous order;

or (2) upon motion made after the expiration of the specified period permit the act

to be done where the failure to act was the result of excusable neglect; or (3)

permit the act to be done by stipulation of the parties; but it may not extend the

time for taking any action under Rules 52(b), 59(b), (d), and (e), and 60(b), except

to the extent and under the conditions stated in them.

c. For Motions-Affidavits. A written motion, other than one which may be heard ex

parte, and notice of the hearing thereof shall be served not later than 3 days

before the time specified for the hearing, unless a different period is fixed by

these rules or by order of the court. Such an order may for cause shown be made
on ex parte application. When a motion is supported by affidavit, the affidavit shall

be served with the motion; and, except as otherwise provided in Rule 59(c),

opposing affidavits may be served not later than one day before the hearing,

unless the court permits them to be served at some other time.

d. Additional Time After Service by Mail. Whenever a party has the right or is

required to do some act or take some proceedings within a prescribed period

after the service of a notice or other papers upon him and the notice or paper is

served upon him by mail, 3 days shall be added to the prescribed period.

e. Temporary Custody and Temporary Guardianship. A request for temporary

custody or guardianship of a minor shall be made by motion.

(1 ) Notice. Written notice of a hearing on a motion for temporary custody or

guardianship shall be given at least 72 hours (Saturdays, Sundays and holidays

excluded) in advance of said hearing, as follows;

(a) To the minor, if he is above the age of fourteen; and

(b) To the biological or adoptive parents of said minor; and

(c) If custody of said minor has been awarded by a court of competent

jurisdiction, to the person or persons to whom custody has been awarded.

In the event that any person to whom notice is required is of parts unknown, such

notice shall be delivered or mailed to that person's last known address and the
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fact of such delivery or mailing shall be recited in the affidavit of notice. A sworn

affidavit of notice shall be filed with the court at or before the time of hearing of the

motion.

(2) Ex Parte Hearing. If the Court determines that a situation exists which requires

the immediate granting of temporary custody or the immediate appointment of a

temporary guardian, it may waive the notice requirements hereinbefore set forth

and grant the motion ex parte, provided, however, that notice of the allowance of

said motion is given, to the person or persons hereinbefore described, stating

further the following:

(a) In the Probate and Family Court Department, that any such person may
move to vacate the order of the Court or request that the Court take any

other appropriate action on the matter, and on said motion to vacate, the

Court shall hear said temporary custody or guardianship motion as a de

novo matter, as expeditiously as possible. A sworn affidavit stating that such

notice has been given shall be filed with the court within 3 days (excluding

Saturdays, Sundays and holidays) following the allowance of the motion.

Upon failure to file such affidavit the Court may on its own motion vacate the

order of temporary custody or guardianship.

(b) In the District or Juvenile Court departments, that the matter is set for

hearing on the motion for temporary custody or guardianship on a date no

later than 72 hours (Saturdays, Sundays and holidays excluded) following

the date of the allowance of the motion: that at that hearing, any such person

may move to vacate the order of the Court or request that the Court take any

other appropriate action on the matter, and on said motion to vacate, the

Court shall hear said temporary custody or guardianship motion as a de

novo matter. A sworn affidavit stating that such notice has been given shall

be filed with the court no later than 24 hours (excluding Saturdays. Sundays

and holidays) following the date of the allowance of the motion. Upon failure

to file such affidavit the Court may on its own motion vacate the order of

temporary custody or guardianship.

(3) Special Limits for Temporary Guardianships. The appointment of a temporary

guardian shall be effective for a period of 90 days from the date thereof, and

each certificate of appointment issued shall have in a prominent place the

following notation:

THE AUTHORITY OF THE TEMPORARY GUARDIAN NAMED HEREIN IS

LIMITED TO A PERIOD WHICH EXPIRES ON .
_."

The Court may, for good cause shown, extend for additional 90 day periods the

appointment of a temporary guardian provided the same procedure as outlined

above is followed, and subsequent certificates of appointment shall bear the notation

above specified with respect to the expiration of the period within which the tempo-

rary guardian may act. No such extension may be granted unless an affidavit of

notice has been filed. No extension beyond the original 90 day temporary appoint-

ment will be allowed unless an inventory and bond of the temporary guardian has

been filed.
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III. Pleadings and Motions
Rule 7. Pleadings Allowed: Form of Motions

a Pleadings.

Deleted

b. Motions and Other Papers

(1 ) An application to the court for an order shall be by motion which, unless made
during a hearing or trial, shall be made in writing, shall state with particularity the

grounds therefor, and shall set forth the relief or order sought.

(2) The rules applicable to captions, signing, and other matters of form of

pleadings apply to all motions and other papers provided for by these rules.

c. Demurrers, Pleas, Etc., Abolished. Demurrers, pleas, and exceptions for insuffi-

ciency of a pleading shall not be used.

Rule 8. General Rules of Pleading

Deleted

Rule 9. Pleading Special Matters

a. Capacity. If a party has reason to believe that a party, other than the child who is

the subject of the petition, may be incompetent by reason of minority or otherwise,

he shall allege the possible disability by specific averment.

b. Fraud, Mistake, Duress, Undue Influence, Condition of the Mind. In all averments

of fraud, mistake, duress or undue influence, the circumstances constituting

fraud, mistake, duress or undue influence shall be stated with particularity. Malice,

intent, knowledge, and other condition of mind of a person may be averred

generally.

c-g. Deleted

Rule 10. Form of Pleadings

a. Caption; Names of Parties. Every pleading, unless on a form issued or approved

by the department of the trial court in which it is to be filed, shall contain a caption

setting forth the name of the court, the county, the title of the action, the docket

number, and a designation of type of pleading. The title of the action shall be "In

the Matter of [Name of Child]". There shall be one docket number per child.

b. Paragraphs: Separate Statements. Deleted

c. Adoption by Reference: Exhibits. Statements in a pleading may be adopted by

reference in a different part of the same pleading or in another pleading or in any

motion. A copy of any written instrument which is an exhibit to a pleading is a part

thereof for all purposes.

d. Parties' Residence or Place of Business. The complaint, and any subsequent

pleading stating a claim against a person not originally a party to the action, shall

state the respective residences or usual places of business of the party stating a

claim and of each person against whom a claim is stated, if known to the pleader;

if unknown, the complaint or pleading shall so state.
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Rule 1 1 . Appearances and Pleadings

a. Signing. Every pleading of a party represented by an attorney shall be signed in

his individual name by at least one attorney who is admitted to practice in this

Commonwealth. The address of each attorney, his telephone number and his

Board of Bar Overseers registration number shall be stated, A party who is not

represented by an attorney shall sign his pleadings and state his address and

telephone number. Except when otherwise specifically provided by rule or

statute, pleadings need not be verified or accompanied by affidavit. The signa-

ture of an attorney to a pleading constitutes a certificate by him that he has read

the pleading; that to the best of his knowledge, information, and belief there is a

good ground to support it; and that it is not interposed for delay. If a pleading is

not signed, or is signed with intent to defeat the purpose of this Rule, it may be

stricken and the action may proceed as though the pleading had not been filed.

For a wilful violation of this rule an attorney may be subjected to appropriate

disciplinary action. Similar action may be taken if scandalous or indecent matter

is inserted.

b. Appearances.

(1) The filing of any pleading, motion, or other paper shall constitute an appear-

ance by the attorney who signs it, unless the paper states otherwise.

(2) An appearance in a case may be made by filing a notice of appearance,

containing the name, address, and telephone number of the attorney or person

filing the notice.

(3) No appearance shall, of itself, constitute a general appearance.

c. Withdrawals. An attorney may, without leave of court, withdraw from a case by

filing written notice of withdrawal, together with proof of service on his client and

all other parties, provided that (1) such notice is accompanied by the appear-

ance of successor counsel; (2) no motions are then pending before the court;

and (3) no trial date has been set. Under all other circumstances, leave of court,

on motion and notice, must be obtained.

d. Change ofAppearance. In the event an attorney who has heretofore appeared,

ceases to act, or a substitute attorney or additional attorney appears, or a party

heretofore represented by attorney appears without attorney, or an attorney

appears representing a heretofore unrepresented party, or a heretofore stated

address or telephone number is changed, the party or attorney concerned shall

notify the court and every other party (or his attorney, if the party is represented)

in writing, and the clerk shall enter such cessation, appearance, or change on the

docket forthwith. Until such notification the court, parties, and attorneys may rely

on action by, and notice to, any attorney previously appearing (or party heretofore

unrepresented), and on notice, at an address previously entered,

e. Verification Generally. When a pleading is required to be verified, or when an

affidavit is required or permitted to be filed, the pleading may be verified or the

affidavit made by the party, or by a person having knowledge of the facts for and

on behalf of such party.

47 Supreme Judicial Court Commission on Juvenile Justice Final Report



Rule 12. Defenses and Objections - When and How Presented - By Pleading or

Motion

a. When Presented.

(1) After service upon him of any pleading requiring a responsive pleading, a

party shall serve such responsive pleading within 20 days unless otherwise

directed by order of the court.

(2) The service of a motion permitted under this rule alters this period of time as

follows, unless a different time is fixed by order of the court;

(a) if the court denies the motion or postpones its disposition until the trial on

the merits, the responsive pleading shall be served within 10 days after

notice of the court's action;

(b) if the court grants a motion for a more definite statement, the responsive

pleading shall be served within 10 days after the service of the more definite

statement.

b. How Presented. Every defense, in law or fact, to a claim for relief in any pleading,

whether a claim, counterclaim, cross-claim, or third-party claim, shall be asserted

in the responsive pleading thereto if one is required, except that the following

defenses may at the option of the pleader be made by motion:

( 1 ) Lack of jurisdiction over the subject matter;

(2) Lack of jurisdiction over the person;

(3) Improper venue;

(4) Insufficiency of process;

(5) Insufficiency of service of process;

(6) Failure to state a claim upon which relief can be granted.

(7) Deleted

(8) Misnomer of a party;

(9) Pendency of a prior action in a court of the Commonwealth.

A motion making any of these defenses shall be made before pleading if a further

pleading is permitted. No defense or objection is waived by being joined with one

or more other defenses or objections in a responsive pleading or motion. If a

pleading sets forth a claim for relief to which the adverse party is not required to

serve a responsive pleading, he may assert at the trial any defense in law or fact

to that claim for relief. A motion, answer, or reply presenting the defense num-

bered (6) shall include a short, concise statement of the grounds on which such

defense is based.

c. Motion for Judgment on the Pleadings.

Deleted

d. Preliminary Hearings. The defenses specifically enumerated (1 )-(9) in subdivision

(b) of this rule, whether made in a pleading or by motion shall be heard and

determined before trial on application of any party, unless the court orders that

the hearing and determination thereof be deferred until the trial.

e. Motion for More Definite Statement.

Deleted

f. Motion to Strike. Upon motion made by a party before responding to a pleading

or, if no responsive pleading is permitted by these rules, upon motion made by a
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party within 20 days after the service of the pleading upon him or upon the court's

own initiative at any time, the court may after hearing order stricken from any

pleading any insufficient defense, or any redundant, immaterial, impertinent, or

scandalous matter.

g. Consolidation of Defenses in Motion. A party who makes a motion under this rule

may join with it any other motions herein provided for and then available to him. If

a party makes a motion under this rule but omits therefrom any defense or

objection then available to him which this rule permits to be raised by motion, he

shall not thereafter make a motion based on the defense or objection so omitted.

h . Waiver or Preservation of Certain Defenses.

(1) A defense of lack of jurisdiction over the person, improper venue, insuffi-

ciency of process, insufficiency of service of process, misnomer of a party, or

pendency of a prior action is waived (A) if omitted from a motion in the circum-

stances described in subdivision (g), or (B) if it is neither made by motion under

this rule nor included in a responsive pleading or an amendment thereof permit-

ted by Rule 15(a) to be made as a matter of course.

(2) Deleted

(3) Whenever it appears by suggestion of a party or othenA/ise that the court

lacks jurisdiction of the subject matter, the court shall dismiss the action.

Rule 13. Counterclaim and Cross-Claim

Deleted

Rule, 14. Third-Party Practice

Deleted

Rule 15. Amended and Supplemental Pleadings

a. Amendments. A party may amend his pleading only by leave of court and leave

shall be freely given when justice so requires.

b. Amendments to Conform to the Evidence. When issues not raised by the plead-

ings are tried by express or implied consent of the parties, they shall be treated in

all respects as if they had been raised in the pleadings. Such amendment of the

pleading as may be necessary to cause them to conform to the evidence and to

raise these issues may be made upon motion of any party at any time, even after

judgment: but failure so to amend does not affect the result of the trial of these

issues. If evidence is objected to at the trial on the ground that it is not within the

issues made by the pleadings, the court, may allow the pleadings to be amended

and shall do so freely when the presentation of the merits of the action will be

subserved thereby and the objecting party fails to satisfy the court that the

admission of such evidence would prejudice him in maintaining his actions or

defense upon the merits. The court may grant a continuance to enable the

objecting party to meet such evidence.

c. Relation Back ofAmendments. Whenever the claim or defense asserted in the

amended pleading arose out of the conduct, transaction, or occurrence set forth

or attempted to be set forth in the original pleading, the amendment (including an

amendment changing a party) relates back to the original pleading.
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d. Supplemental Pleadings. Upon motion of a party the court may, upon reasonable

notice and upon such terms as are just, permit him to serve a supplemental

pleading setting forth transactions or occurrences or events which have hap-

pened since the date of the pleading sought to be supplemented. Permission

may be granted even though the original pleading is defective in its statement of

a claim for relief or defense. If the court deems it advisable that the adverse party

plead to the supplemental pleading it shall so order, specifying the time therefor.

Rule 16. Pre-Trial Procedure

In any action, the court may in its discretion direct the attorneys for the parties to

appear before it for a conference to consider:

a. The identification and simplification of the issues;

b. The necessity or desirability of amendments to the pleadings;

c. The possibility of obtaining admissions of fact and of documents which will avoid

unnecessary proof;

d. The limitation of the number of expert witnesses;

e. Deleted

f. The possibility of settlement;

g. Deleted

h. Such other matters as may aid in the disposition of the action; and

i. The advisability of requesting a consolidation or interdepartmental assignment.

The court shall make an order which recites the action taken at the conference, the

amendments allowed to the pleadings, and the agreements made by the parties as

to any of the matters considered, and which limits the issues for trial to those not

disposed of by admissions or agreements of counsel; and such order when entered

controls the subsequent course of the action, unless modified at the trial to prevent

manifest injustice.

IV. Parties

Rule 17. Parties Plaintiff and Defendant: Capacity

Deleted

Rule 18. Joinder of Claims and Remedies

Deleted

Rule 19. Joinder of Persons Needed for Just Adjudication

a. Persons to be joined if feasible. A person who is subject to service of process

shall be joined as a party in the action if (1) in his absence complete relief cannot

be accorded among those already parties, or (2) he claims an interest relating to

the subject of the action and is so situated that the disposition of the action in his

absence may (i) as a practical matter impair or impede his ability to protect that

interest or (ii) leave any of the persons already parties subject to a substantial risk

of incurring double, multiple, or otherwise inconsistent obligations by reason of his

claimed interest. If he has not been so joined, the court shall order that he be

made a party.
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b. Deleted

c. Pleading reasons for Nonjoinder. A pleading asserting a claim for relief shall state

the names, if known to the pleader, of any persons as described in subdivision

(a)(1 )-(2) hereof who are not joined, and the reasons why they are not joined.

d. Deleted

Rule 20. Permissive Joinder of Parties

a. Permissive Joinder All persons may join in one action as plaintiffs if they assert

any right to relief in respect of or arising out of the same transaction, occurrence,

or series of transactions or occurrences and if any question of law or fact com-

mon to all defendants will arise in the action. A plaintiff or defendant need not be

interested in obtaining or defending against all the relief demanded. Judgement

may be given for one or more of the plaintiffs according to their respective rights

to relief, and against one or more of the defendants according to their respective

liabilities, and the court may make such order relative to costs as may be neces-

sary and proper.

b. Separate Trials. The court may make such orders as will prevent a party from

being embarrassed, delayed, or put to expense by the inclusion of a party

against whom he asserts no claim and who asserts no claim against him, and

may order separate trials or make other orders to prevent delay or prejudice.

Rule 21. Misjoinder and Non-Joinder of Parties

Misjoinder of parties is not ground for dismissal of an action. Parties may be dropped

or added by order of the court on motion of any party or of its own initiative, after

hearing, at any stage of the action and on such terms as are just. Any claim against a

party may be severed and proceeded with separately.

Rule 22. Interpleader

Deleted

Rule 23. Class Actions

Deleted

Rule 23.1. Derivative Actions by Shareholders

Deleted

Rule 23.2. Actions Relating to Unincorporated Associations

Deleted

Rule 24. Intervention

a. Intervention of Right. Upon timely application anyone shall be permitted to

intervene in an action: (1) when a statute of the Commonwealth confers an

unconditional right to intervene.

b. Permissive Inten/ention. Upon timely application anyone may be permitted to

intervene in an action: (1 ) when a statute of the Commonwealth confers a condi-

tional right to intervene; (2) when an applicant's claim or defense and the main

action have a question of law or fact in common. When a party to an action relies
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for ground of claim or defense upon any statute or executive order administered

by a federal or state governmental officer or agency or upon any regulation,

order, requirement, or agreement issued or made pursuant to the statute or

executive order, the officer or agency upon timely application may be permitted to

intervene in the action. In exercising its discretion the court shall consider whether

the intervention will unduly delay or prejudice the adjudication of the rights of the

original parties,

c. Procedure. A person desiring to inten/ene shall sen/e a motion to intervene upon

the parties as provided in Rule 5. The motion shall state the grounds therefor and

shall be accompanied by a pleading setting forth the claim or defense for which

intervention is sought.

d. Intervention by the Attorney General. When the constitutionality of an act of the

legislature or the constitutionality or validity of an ordinance of any city or the by-

law of any town is drawn in question in any action to which the Commonwealth or

an officer, agency, or employee thereof is not a party, the party asserting the

unconstitutionality of the act or the unconstitutionality or invalidity of the ordinance

or by-law shall notify the attorney general within sufficient time to afford him an

opportunity to intervene.

Rule 25. Substitution of Parties

a. Death. Deleted

b. Incompetency. If a party who is not a minor is or becomes incompetent, the court

upon motion shall appoint a guardian ad litem for him. The court may appoint a

guardian ad litem for a minor parent or child in its discretion.

c. Transfer of Interest. Deleted

d. Public Officers; Death or Separation from Office. Deleted

V. Depositions and Discovery
Rule 26. General Provision Governing Discovery

a. Discovery Methods. Parties, in contested cases only, may obtain discovery by

one or more of the following methods except as otherwise provided in Rule 30(a)

and Rule 30A(a), (b): depositions upon oral examination or written questions;

written interrogatories; production of documents or things or permission to enter

upon land or other property, for inspection and other purposes; physical and

mental examinations; and requests for admission. Unless the court orders

otherwise, or unless otherwise provided in these rules, the frequency of use of

these methods is not limited.

(1) Whenever leave of court is required to seek discovery under these rules, the

moving party shall state with specificity the necessity for the discovery which is

sought. In deciding whether to grant leave, the court shall consider the complexity

of the issues, whether there are alternative and less costly methods reasonably

available to discover the information, the need to preserve the confidentiality of

the identity and location of foster parents or prospective adoptive parents or

adoptive parents, and whether the proposed discovery method will unreasonably

delay the trial of the case. Leave of court shall be freely granted if deemed

appropriate after consideration of the foregoing factors.
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(2) In any case in which the Departnnent of Social Services or a licensed place-

nnent agency is or becomes a party, the Departnnent of Social Services or the

licensed placennent agency shall produce for each other party a copy of its entire

social services file, including reports made pursuant to G.L. c. 119, 51A and 51 B,

within 30 days from the date the case is com-menced, or within 30 days from the

date the Department of Social Services or the licensed placement agency

becomes a party, which-ever is later. No party receiving material produced

pursuant to this rule shall further duplicate or divulge the material to any other

person not a party to the case unless by order of court.

(3) When producing a copy of its social services file in compliance with subdivi-

sion (a)(2), the Department of Social Services or licensed placement agency may
withhold therefrom privileged material and material described in Rule 26(b)(3),

and may withhold therefrom the name and other reasonable identifying data of

foster parents, prospective adoptive parents and adoptive parents and of the

reporter on reports made pursuant to G.L. c. 119, 51 A, subject to such orders for

further production as the court may make upon application of another party. The

file produced shall be accompanied by an objection signed by the Department's

or agency's attorney specifying what was withheld and the grounds for the

withholding.

b. Scope of Discovery. Unless othenwise limited by order of the court in accordance

with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged,

which is relevant to the subject matter involved in the pending action, whether it

relates to the claim or defense of the party seeking discovery or to the claim or

defense of any other party, including the existence, description, nature, custody,

condition and location of any books, documents, or other tangible things and the

identity and location of persons having knowledge of any discoverable matter. It

is not ground for objection that the information sought will be inadmissible at the

trial if the information sought appears reasonably calculated to lead to the

discovery of admissible evidence.

(2) Insurance Agreements. Deleted.

(3) Trial Preparation: Materials. Subject to the provisions of subdivision (b)(4) of

this rule, a party may obtain discovery of documents and tangible things other-

wise discoverable under subdivision (b)(1) of this rule and prepared in anticipa-

tion of litigation or for trial by or for another party or by or for that other party's

representative (including his attorney, consultant, surety, indemnitor, insurer, or

agent) only upon a showing that the party seeking discovery has substantial need

of the materials in the preparation of his case and that he is unable without undue

hardship to obtain the substantial equivalent of the materials by other means. In

ordering discovery of such materials when the required showing has been made,

the court shall protect against disclosure of the mental impressions, conclusions,

opinions, or legal theories of an attorney or other representative of a party

concerning the litigation.

A party may obtain without the required showing a statement concerning the

action or its subject matter previously made by that party. Upon request, a person

not a party may obtain without the required showing a statement concerning the

action or its subject matter previously made by that person. If the request is
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refused, the person may move for a court order. Tfie provisions of Rule 37(a)(4)

apply to the award of expenses incurred in relation to the motion. For purposes of

this paragraph, a statement previously made is (A) a written statement signed or

otherwise adopted or approved by the person making it, or (B) a stenographic,

mechanical, electrical, or other recording, or a transcription thereof, which is a

substantially verbatim recital of an oral statement by the person making it and

contemporaneously recorded.

(4) Trial Preparation. Experts. Discovery of facts known and opinions held by

experts, otherwise discoverable under the provisions of subdivision (b)(1) of this

rule and acquired or developed in anticipation of litigation or for trial, may be

obtained only as follows:

(a) A party may through interrogatories require any other party to identify

each person whom the other party expects to call as an expert witness at

trial, to state the subject matter on which the expert is expected to testify,

and to state the substance of the facts and opinions to which the expert is

expected to testify and a summary of the grounds for each opinion, (ii) Upon

motion, the court may order further discovery by other means, subject to

such restrictions as to scope and such provisions, pursuant to subdivision

(b)(4)(C) of this rule, concerning fees and expenses as the court may deem

appropriate.

(b) A party may discover facts known or opinions held by an expert who has

been retained or specially employed by another party in anticipation of

litigation or preparation for trial and who is not expected to be called as a

witness at trial, only as provided in Rule 35(b) or upon showing of excep-

tional circumstances under which it is impracticable for the party seeking

discovery to obtain facts or opinions on the same subject by other means.

(c) Unless manifest injustice would result, (i) the court shall require that the

party seeking discovery pay the expert a reasonable fee for time spent in

responding to discovery under subdivisions (b)(4)(a)(ii) and (b)(4)(B) of this

rule; and (ii) with respect to discovery obtained under subdivision (b)(4)(A)(ii)

of this rule the court may require, and with respect to discovery obtained

under subdivision (b)(4)(B) of this rule the court shall require, the party

seeking discovery to pay the other party a fair portion of the fees and

expenses reasonably incurred by the latter party in obtaining facts and

opinions from the expert.

c. Protective Orders. Upon motion by a party or by the person from whom discovery

is sought, and for good cause shown, the court in which the action is pending or

alternatively, on matters relating to a deposition, the court in the county or judicial

district where the deposition is to be taken may make any order which justice

requires to protect a party or person from annoyance, embarrassment, oppres-

sion, or undue burden or expense, including one or more of the following: (1 ) that

the discovery not be had; (2) that the discovery may be had only on specified

terms and conditions, including a designation of the time or place; (3) that the

discovery may be had only by a method of discovery other than that selected by

the party seeking discovery; (4) that certain matters not be inquired into, or that

the scope of the discovery be limited to certain matters; (5) that discovery be

conducted with no one present except persons designated by the court; (6) that a
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deposition after being sealed be opened only by order of the court; (7) that a

trade secret or other confidential research, development, or connmercial informa-

tion not be disclosed or be disclosed only in a designated way; (8) that the

parties simultaneously file specified documents or information enclosed in sealed

envelopes to be opened as directed by the court.

Any motion for a protective order filed in response to a request or a requirement

for discovery shall be heard no later than the next date on which a status confer-

ence is held, or no later than the next date on which a pre-trial conference is held,

or no later than the next date after filing of the motion that the case is before the

court with notice to all parties for any other purpose, whichever sooner occurs.

Nothing is this rule shall prevent a motion for a protective order from being heard

at an earlier date.

If the motion for a protective order is denied in whole or in part, the court may, on

such terms and conditions as are just, order that any party or person provide or

permit discovery. The provisions of Rule 37(a)(4) apply to the award of expenses

incurred in relation to the motion.

d. Sequence and Timing of Discovery. Unless the court upon motion, for the

convenience of parties and witnesses and in the interests of justice, orders

otherwise, methods of discovery may be used in any sequence and the fact that

a party is conducting discovery, whether by deposition or otherwise, shall not

operate to delay any other party's discovery.

e. Supplementation of Responses. A party who has responded to a request for

discovery with a response that was complete when made is under no duty to

supplement his response to include information thereafter acquired, except as

follows:

(1 ) A party is under a duty seasonably to supplement his response with respect

to any question directly addressed to (A) the identity and location of persons

having knowledge of discoverable matters, and (B) the identity of each person

expected to be called as an expert witness at trial, the subject matter on which he

is expected to testify, and the substance of his testimony.

(2) A party is under a duty seasonably to amend a prior response if he obtains

information upon the basis of which (A) he knows that the response was incorrect

when made, or (B) he knows that the response though correct when made is no

longer true and the circumstances are such that a failure to amend the response

is in substance a knowing concealment.

(3) A duty to supplement responses may be imposed by order of the court,

agreement of the parties, or at any time prior to trial through new requests for

supplementation of prior responses.

Rule 27. Depositions Before Action or Pending Appeal

a. Before Action. Deleted

b. Pending Appeal. If an appeal has been taken from a judgment of a court of this

Commonwealth or before the taking of an appeal if the time therefor has not

expired, the court in which the judgment was rendered may allow the taking of

the depositions of witnesses to perpetuate their testimony for use in the event of

further proceedings in that court. In such case the party who desires to perpetu-
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ate the testimony may make a motion in that court for leave to take the deposi-

tions, upon the same notice and service thereof as if the action was pending in

that court. The motion shall show (1 ) the names and addresses of persons to be

examined and the substance of the testimony which he expects to elicit from

each; (2) the reasons for perpetuating their testimony. If the court finds that the

perpetuation of the testimony is proper to avoid a failure or delay of justice, it may
make an order allowing the depositions to be taken and may make orders of the

character provided for by Rules 34 and 35, and thereupon the depositions may
be taken and used in the same manner and under the same conditions as are

prescribed in these rules for depositions taken in pending actions.

c. Perpetuation by Action. This rule does not limit the power of a court to entertain an

action to perpetuate testimony.

Rule 28. Persons Before Whom Depositions May Be Taken

a. Within the United States. Within the United States or within a territory or insular

possession subject to the jurisdiction of the United States, depositions shall be

taken before an officer authorized to administer oaths by the laws of the United

States or of the place where the examination is held, or before a person ap-

pointed by the court in which the action is pending. A person so appointed has

power to administer oaths and take testimony. The term officer as used in Rules

30, 31 and 32 includes a person appointed by the court or designated by the

parties under Rule 29.

b. In Foreign Countries. In a foreign country, depositions may be taken (1 ) on notice

before a person authorized to administer oaths in the place in which the examina-

tion IS held, either by the law thereof or by the laws of the United States, or (2)

before a person commissioned by the court, and a person so commissioned shall

have the power by virtue of his commission to administer any necessary oath and

take testimony, or (3) pursuant to a letter rogatory. A commission or a letter

rogatory shall be issued on application and notice and on terms that are just and

appropriate. It is not requisite to the issuance of a commission or a letter rogatory

that the taking of the deposition in any other manner is impracticable or inconve-

nient; and both a commission and a letter rogatory may be issued in proper

cases. A notice or commission may designate the person before whom the

deposition is to be taken either by name or descriptive title. A letter rogatory may

be addressed "To the Appropriate Authority in [here name the country]." Evi-

dence obtained in response to a letter rogatory need not be excluded merely for

the reason that it is not a verbatim transcript or that the testimony was not taken

under oath or for any similar departure from the requirements for depositions

taken within the United States under these rules.

c. Disqualification for Interest. No deposition shall be taken before a person who is a

relative or employee or attorney or counsel of any of the parties, or is a relative or

employee of such attorney or counsel, or is financially interested in the action.

Rule 29. Stipulations Regarding Discovery Procedure

Unless the court orders othenA/ise, the parties may by written stipulation (1) provide

that depositions may be taken before any person, at any time or place, upon any

notice, and in any manner and when so taken may be used like other depositions;
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and (2) modify the procedures provided by these rules for other methods of

discovery.

Rule 30. Depositions Upon Oral Examination

a. When Depositions May Be Taken. After commencement of the action, any party

may take the testimony of any person, including a party, by deposition upon oral

examination. The attendance of witnesses may be compelled by subpoena as

provided in Rule 45. The deposition of a person confined in prison or of a minor

child or of a past or present foster parent of a child who is a subject of the case or

of an adoptive parent or prospective adoptive parent of a child who is a subject

of the case may be taken only by leave of court on such terms as the court

prescribes.

b. Notice of Examination: General Requirements: Special Notice; Non-Stenographic

Recording; Production of Documents and Things; Deposition of Organization.

(1) A party desiring to take the deposition of any person upon oral examination

shall give at least seven days' notice in writing to every other party to the action.

The notice shall state the time and place for taking the deposition and the name

and address of each person to be examined, if known, and, if the name is not

known, a general description sufficient to identify him or the particular class or

group to which he belongs. If a subpoena duces tecum is to be served on the

person to be examined, the designation of the materials to be produced as set

forth in the subpoena shall be attached to or included in the notice.

(2) Except for a person who is a minor child or is a past or present foster parent

of a child who is a subject of the case or is an adoptive parent or prospective

adoptive parent of a child who is a subject of the case, leave of court is not

required for the taking of a deposition by plaintiff if the notice (A) states that the

person to be examined is about to go out of the county where the action is

pending and more than 100 miles from the place of trial, or is about to go out of

the United States, or is bound on a voyage abroad, and will be unavailable for

examination unless his deposition is taken before expiration of the 30-day period,

and (B) sets forth facts to support the statement. The plaintiff's attorney shall sign

the notice, and his signature constitutes a certification by him that to the best of

his knowledge, information, and belief the statement and supporting facts are

true. The sanctions provided by Rule 1 1 are applicable to the certification.

If a party shows that when he was served with notice under this subdivision

(b)(2) he was unable through the exercise of diligence to obtain counsel to

represent him at the taking of the deposition, the deposition may not be used

against him.

(3) The court may for cause shown enlarge or shorten the time for taking the

deposition.

(4) By leave of court upon motion with notice and an opportunity to be heard in

opposition, or by stipulation in writing of all parties, a party taking an oral deposi-

tion may have the testimony recorded by other than stenographic means. The

stipulation or order shall designate the person before whom the deposition shall

be taken, the manner of recording, preserving and filing the deposition, and may

include other provisions to assure that the recorded testimony will be accurate
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and trustworthy. A party may arrange to have a stenographic transcription made
at his own expense. Any objections under subdivision (c), any changes made by

the witness, his signature identifying the deposition as his own or the statement of

the officer that is required if the witness does not sign, as provided in subdivision

(e), and the certification of the officer required by subdivision (f) shall be set forth

in a writing to accompany a deposition recorded by non-stenographic means, in

any event, however, where testimony is to be recorded by audio-visual means,

the provisions of Rule 30A shall apply.

(5) The notice to a party deponent may be accompanied by a request made in

compliance with Rule 34 for the production of documents and tangible things at

the taking of the deposition. The procedure of Rule 34 shall apply to the request

and, notwithstanding the provisions of subdivision (b)(1) of this Rule, the party

making the request shall give at least 30 days' notice in writing to every other

party to the action. The court may on motion with or without notice allow a shorter

or longer time.

(6) A party may in his notice and in a subpoena name as the deponent a public

or private corporation or a partnership or association or governmental agency

and describe with reasonable particularity the matters on which examination is

requested. The organization so named shall designate one or more officers,

directors, or managing agents, or other persons who consent to testify on its

behalf, and may set forth, for each person designated, the matters on which he

will testify. A subpoena shall advise a non-party organization of its duty to make

such a designation. The persons so designated shall testify as to matters known

or reasonably available to the organization. This subdivision (b)(6) does not

preclude taking a deposition by any other procedure authorized in these rules.

(7) By leave of court upon motion with notice and an opportunity to be heard in

opposition, or by stipulation in writing of all parties, a deposition may be taken by

telephone. For the purpose of this rule and Rule 28(a), 37(a)(1), 37(b)(1) and

45(d), a deposition taken by telephone is taken in the county and at the place

where the deponent is to answer questions propounded to him.

c. Examination and Cross-Examination; Record of Examination: Oath; Objections.

Examination and cross-examination of witnesses may proceed as permitted at the

trial under the provisions of Rule 43(b). The officer before whom the deposition is

to be taken shall put the witness on oath and shall personally, or by someone

acting under his direction and in his presence, record the testimony of the

witness. The testimony shall be taken stenographically or by voice writing or

recorded by any other means ordered in accordance with subdivision (b)(4) of

this rule. If requested by one of the parties, the testimony shall be transcribed.

All objections made at the time of the examination to the qualifications of the

officer taking the deposition, or to the manner of taking it, or to the evidence

presented, or to the conduct of any party, and any other objection to the proceed-

ings, shall be noted by the officer upon the deposition. Evidence objected to shall

be taken subject to the objections. In lieu of participating in the oral examination,

parties may serve written questions in a sealed envelope on the party taking the

deposition and he shall transmit them to the officer, who shall propound them to

the witness and record the answers verbatim.
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d. Motion to Terminate or Limit Examination. At any time during the taking of the

deposition, on nnotion of any party or of the deponent and upon a showing that

the exannination is being conducted in bad faith or in such manner as unreason-

ably to annoy, embarrass, or oppress the deponent or party, the court in which

the action is pending or the court in the county where the deposition is being

taken may order the officer conducting the examination to cease forthwith from

taking the deposition, or may limit the scope and manner of the taking of the

deposition as provided in Rule 26(c). If the order made terminates the examina-

tion, it shall be resumed thereafter only upon the order of the court in which the

action is pending. Upon demand of the objecting party or deponent, the taking of

the deposition shall be suspended for the time necessary to make a motion for an

order. The provisions of Rule 37(a)(4) apply to the award of expenses incurred in

relation to the motion.

e. Submission to Witness; Ctianges; Signing. When the testimony is fully transcribed

the deposition shall be submitted to the witness for examination and shall be read

to or by him, unless such examination and reading are waived by the witness and

by the parties. Any changes in form or substance which the witness desires to

make shall be entered upon the deposition by the officer with a statement of the

reasons given by the witness for making them. The deposition shall then be

signed by the witness, unless the parties by stipulation waive the signing or the

witness is ill or cannot be found or refuses to sign. If the deposition is not signed

by the witness within 30 days of its submission to him, the officer shall sign it and

state on the record the fact of the waiver or of the illness or absence of the

witness or the fact of the refusal to sign together with the reason, if any, given

therefor; and the deposition may then be used as fully as though signed, unless a

motion to suppress under Rule 32(d)(4) the court holds that the reasons given for

the refusal to sign require rejection of the deposition in whole or in part.

f . Certification and Filing by Officer; Extiibits; Copies; Notice of Filing.

(1) The officer shall certify on the deposition that the witness was duly sworn by

him and that the deposition is a true record of the testimony given by the witness.

Unless otherwise ordered by the court generally or stipulated by the parties, he

shall then securely seal the deposition in an envelope endorsed with the title of

the action and marked "Deposition of [here insert name of witness]" and shall

promptly deliver it or send it to the party taking the deposition. Documents and

things produced for inspection during the examination of the witness, shall, upon

the request of a party, be marked for identification and annexed to the deposition

and may be inspected and copied by any party, except that if the person

producing the material desires to retain them he may (A) offer copies to be

marked for identification and annexed to the deposition and to serve thereafter as

originals if he affords to all parties fair opportunity to verify the copies by compan-

son with the originals, or (B) offer the originals to be marked for identification, after

giving to each party an opportunity to inspect and copy them, in which event the

materials may then be used in the same manner as if annexed to the deposition.

Any party may move for an order that the original be annexed to and returned

with the deposition to the court, pending final disposition of the case.

(2) Upon payment of reasonable charges therefor, the officer shall furnish a copy

of the deposition to any party or to the deponent.
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(3) The party taking the deposition shall give prompt notice of its receipt to all

other parties.

g . Failure to Attend or to Serve Subpoena: Expenses.

(1) If the party giving the notice of the taking of a deposition fails to attend and

proceed therewith and another party attends in person or by attorney pursuant to

the notice, the court nnay order the party giving the notice to pay to such other

party the amount of the reasonable expenses incurred by him and his attorney in

so attending, including reasonable attorney's fees.

(2) If the party giving the notice of the taking of a deposition of a witness fails to

serve a subpoena upon him and the witness because of such failure does not

attend, and if another party attends in person or by attorney because he expects

the deposition of that witness to be taken, the court may order the party giving the

notice to pay to such other party the amount of the reasonable expenses incurred

by him and his attorney in so attending, including reasonable attorney's fees.

Rule 30A. Audiovisual Depositions and Audiovisual Evidence

a. Authorization of Audio-Visual Depositions. By leave of court upon motion with

notice and an opportunity to be heard in opposition, or by stipulation of all parties,

a party taking an oral deposition may have the testimony recorded by audio-

visual means by complying with the provisions of this rule. Except as otherwise

provided by this rule, the rules governing the practice and procedure in deposi-

tions and discovery shall apply. At the taking of any such deposition, unless the

parties othenA/ise stipulate, or the court for good cause otherwise orders, there

shall also be prepared a simultaneous stenographic record of the deposition.

b. Notice. Every notice for the taking of an audio-visual deposition and the subpoena

for attendance at that deposition shall state that it is to be recorded by audio-

visual means and the name and address of the person whose deposition is to be

taken. If the operator is an employee of the attorney taking the deposition, the

notice shall so indicate.

c. Procedure. The following procedure shall be observed in recording an audio-

visual deposition:

(1) (Opening of Deposition) The deposition shall begin with an oral or written

statement on camera which includes:

(a) the operator's name and business address;

(b) the name and address of the operator's employer;

(c) the date, time and place of the deposition;

(d) the caption of the case;

(e) the name of the witness-deponent;

(f) the name of the party on whose behalf the deposition is being taken; and

(g) any stipulation by the parties.

The opening statement, if oral, shall be made by the officer before whom the

deposition is to be taken, unless counsel agree that one of counsel will make the

statement.
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(2) (Counsel) Counsel shall identify themselves on camera by stating their

names, their addresses, and the names of the parties or persons for whom they

appear at the deposition, and nothing more.

(3) (Oath) The officer before whom the deposition is taken shall then identify

himself and swear or affirm the witness on camera. (4) (Multiple Units) When the

length of the deposition requires the use of more than one recording unit, the end

of each recording unit and the beginning of each succeeding recording unit shall

be announced on camera by the operator.

(4) (Multiple Units) When the length of the deposition requires the use of more

than one recording unit, the end of each recording unit and the beginning of each

succeeding recording unit shall be announced on camera by the operator.

(5) (Closing of Deposition) At the conclusion of the deposition, a statement shall

be made on camera that the deposition is concluded. A statement may be made
on camera setting forth any stipulation made by counsel concerning the custody

of the audio-visual recording and exhibits and other pertinent matters.

(6) (Index) The deposition shall be timed by a digital clock on camera which shall

show continually each hour, minute and second of each recording unit of the

deposition or otherwise suitably indexed by a time generator. The date(s) on

which the deposition is taken shall be shown.

(7) (Objections) An objection shall be made as in the case of depositions taken

solely by stenographic means.

(8) (Interruption of Recording) No party shall be entitled to cause the operator to

interrupt or halt the recording of the audio-visual deposition without the assent of

all other parties present.

(9) (Submission to Witness; Changes; Signing) Unless the parties have stipulated

that a simultaneous stenographic record of the deposition not be prepared, the

provision of Rule 30(e) shall apply to the stenographic record of the deposition.

Except upon order of the court and upon such terms as may be provided, the

witness shall have no right to examine and view the audio-visual recording.

(10) (Certification) The officer before whom the audio-visual deposition is taken

shall attach to the original audio-visual recording a certificate stating that the

witness was sworn or affirmed by him and that the audio-visual recording is a true

record of the testimony given by the witness.

d. Recording Officer: Copies. The officer before whom an audio-visual deposition is

taken shall be subject to the previous enumerated in Rule 28(a)-(c), Upon the

request of any of the parties, the officer shall provide, at the cost of the party

making the request, a copy of the deposition in the form of a videotape or other

form of audio-visual recording, an audio recording, or a written transcription.

e. Custody: Filing: Notice of Filing. Unless the parties have otherwise stipulated, the

officer shall take custody of each recording unit upon its completion and shall

retain custody of all completed units throughout the deposition. When a deposi-

tion is to be completed on another day, the officer shall also take custody of any

uncompleted recording unit during the interval. Upon completion of a deposition,

unless the parties have otherwise stipulated, the original audio-visual recording

and the typewritten transcript of the deposition shall be filed forthwith by the
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officer with the clerk of the trial court in accordance with subdivision (1) of Rule

30(f) and notice of its filing shall be given as provided in subdivision (3) of that

rule.

f. Inspection and Release of Audio-Visual Recordings. Except upon order of the

court and upon such terms as may be provided, the audio-visual recordings on

file with the clerk of the court in which the action is pending shall not be available

for inspection or viewing after their filing and prior to their use at the trial of the

case or their disposition in accordance with this rule. The clerk may release the

audio-visual recording to the officer taking the deposition, without an order of

court, for the purpose of preparing a copy at the request of a party as provided in

subdivisions (a) and (d) of this rule,

g. Rulings on Objections: Editing of Recording. If any party has any objections to the

audio-visual deposition which would otherwise be made at trial, pursuant to Rule

32(b), such objections shall if practicable, be submitted to the trial judge prior to

commencement of the trial or hearing for the purpose of obtaining rulings on such

objections. An audio copy of the sound track or the transcript may be submitted

in lieu of the audio-visual recording for this purpose. For the purpose of ruling on

the objections, the trial judge may view the entire audio-visual recording, or view

only those parts of the audio-visual recording pertinent to the objections made, or

he may listen to an audio-tape recording submitted in lieu of the audio-visual

recording, or he may read the transcript. The trial judge shall, if practicable, rule

on the objections prior to the commencement of the trial or hearing and shall

return the recording to the party who took the audio-visual deposition, with notice

to all parties of his rulings and of his instructions as to editing. The editing shall

reflect the rulings of the trial judge and shall then remove all references to the

objections. After making a copy of the audio-visual recording, the officer shall

cause said copy to be edited in accordance with the court's instructions. He shall

then cause both the original audio-visual recording and the edited version thereof,

each clearly identified, to be returned to the trial judge for use during the trial or

hearing. The original audio-visual recording shall be preserved intact and

unaltered.

h. Transcribing ofAudio Portion; Marl<ing for Identification. At a trial or hearing, that

part of the audio portion of an audio-visual deposition which is offered in evidence

and admitted, or which is excluded on objection, shall be transcribed in the same

manner as the testimony of other witnesses. Both the original unedited audio-

visual recording and the edited version shall be marked for identification.

1. Use of Audio-Visual Deposition. An audio-visual deposition may be used for any

purpose and under any circumstances in which a stenographic deposition may

be used.

j. Discrepancy between Audio-Visual Deposition and Stenographic Deposition.

Upon the claim of a party that a discrepancy exists between the audio-visual

deposition and the stenographic deposition, the trial judge shall determine: (i)

whether such discrepancy reasonably appears; and (ii) whether the relevant part

of the audio-visual deposition is intelligible. If the relevant part of the audio-visual

deposition is not intelligible, the stenographic deposition controls. If the relevant

part of the audio-visual deposition is intelligible and the trial judge rules that a

discrepancy reasonably appears, the trial judge shall determine from the audio-
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visual deposition the deponent's testimony. The trial judge may be aided in his

determination by the stenographic deposition.

k. Evidence by Audio-Visual Recording.

(1) Authorization of Audio-Visual Testimony or Other Evidence. Upon motion with

notice and an opportunity to be heard, or by stipulation of all parties approved by

the court, or upon the court's motion, the court may order, in the interest of justice

and with due regard to the importance of presenting the testimony of witnesses

orally in open court, that all or part of the testimony, and such other evidence as

may be appropriate, may be presented at trial by audio-visual means. The

provisions of Rule 30A shall govern such audio-visual recordings.

(2) Introduction as Evidence. Notwithstanding Rule 30A(i) or Rule 32(a)(3), but

subject to rulings on objections pursuant to Rule 30A(k)(3), any party may
introduce any such audio-visual recording, that has been authorized under Rule

30A(k)(1), at trial if the court finds its introduction to be in the interest of justice.

(3) Objections. Before such audio-visual recording is admitted at trial, the trial

judge shall rule upon any objection to any portion thereof and the recording shall

be edited to reflect the rulings. The objections shall be presented to the trial judge

and the editing to reflect the rulings shall be accomplished, each in accordance

with the provisions of Rule 30A(g).

(4) Part of the Record; Not an Exhibit. Any portion of the audio-visual recording

so introduced shall be part of the record, and subject to the provisions of Rule

30A(h), but not an exhibit.

I. Costs. The reasonable expense of recording, editing, and using an audio-visual

deposition may be taxed as costs, pursuant to the provisions of Rule 54(e).

m. Audio-Visual Depositions of Treating Physicians and Expert Witnesses for

Use at Trial.

(1) Authorization and Definitions. Unless the court upon motion orders otherwise,

any party intending to call a treating physician or expert witness at trial as that

party's own witness may take the oral deposition of any such treating physician or

expert witness by audio-visual means for the purpose of its being used as

evidence at trial in lieu of oral testimony. Such depositions shall be known as

"audio-visual expert witness depositions for trial." This rule 30A (m) does not

apply to another party's treating physician or expert, discovery from whom is

subject to the provisions of rule 26 (b) (4)(A) or 26 (b) (4) (B). A "treating physi-

cian" is a physician who has provided medical treatment to a party or other

person involved in the lawsuit, and who will be questioned about such treatment

and matters related thereto. An "expert witness" is a person qualified as an expert

by knowledge, skill, experience, training, or education to testify in the form of an

opinion or otherwise.

(2) Timing, Curriculum Vitae, and Report. Except by leave of court, a notice for

the taking of an audio-visual expert witness deposition for trial shall not be served

(i) sooner than six (6) months after the action has been commenced, and (ii) until

thirty (30) days after a written report of that witness has been furnished to all

parties. Such report shall contain a curriculum vitae of that witness, shall cover

the subjects described in rule 26 (b) (4)(A) (i), and. in the case of a treating

physician, a description of the treatment and its costs. Any party may move for
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further discovery of that witness, to take place prior to the audio-visual expert

witness deposition for trial, in accordance with Rule 26 (b) (4)(A) (ii).

(3) Notice; Opposition. In addition to the requirements of rule 30A (b), every notice

for the taking of an audio-visual expert witness deposition for trial shall state that it

is to be recorded by audio-visual nneans with the purpose of its being used as

evidence at trial in lieu of oral testinnony. Any motion in opposition to the taking of

an audio-visual expert witness deposition for trial must be filed within fourteen (14)

days of receipt of the notice or on or before the specified time for taking of the

audio-visual expert witness deposition for trial, if such time is less than fourteen

(14) days from receipt of the notice. The audio-visual expert witness deposition

shall not occur until the court rules on the motion opposing the deposition.

(4) Ruling on Objections; Editing of Recording. When an audio-visual expert

witness deposition for trial is taken, all evidential objections shall, to the extent

practicable, be made during the course of the deposition. If any party has made
objections during the course of the audio-visual expert witness deposition for trial,

or has any objections to such deposition which would otherwise be made at trial,

pursuant to rule 32 (b), such objections shall be filed with the trial judge or a

motion judge, if the trial judge has not yet been designated, no later than twenty-

one (21) days before the commencement of the trial. Objections not so submitted

shall be deemed waived, except to the extent that events at the trial, which could

not have reasonably been foreseen by the objecting party, necessitate an

objection at trial. The nonobjecting party shall file a response to the submissions

by the objecting party within fourteen (14) days of the receipt of the objecting

party's submissions. Failure to respond to an objection shall constitute a waiver

with respect thereto. The party making the objection shall be responsible for

providing the judge with a stenographic record of the deposition, unless it is

already on file at the court, and, if the judge requests, with the audio-visual

recording or an audio copy of the sound track. For the purpose of ruling on the

objections, the judge may utilize the entire stenographic record, audio-visual

recording, or audio-tape recording, or those portions that are pertinent to the

objections made. The judge shall rule on the objections prior to the commence-

ment of tnal or hearing and give notice to all parties of the rulings and instructions

as to editing. The editing shall reflect the rulings of the judge and shall remove all

references to the objections. The officer shall cause a copy of the audio-visual

recording to be edited in accordance with the court's instructions. The officer shall

then cause copies of the edited version thereof to be delivered to the parties who

ordered them, and to the court, if so instructed by the court. The stenographic

record, and the original audio-visual recording and the edited version thereof, if

any, shall be preserved intact and unaltered.

(5) Use at Trial. Unless the court upon motion orders otherwise, an audio-visual

expert witness deposition for trial may be used by any party for any purpose and

under any circumstances in which a stenographic deposition may be used and,

in addition, may be used at trial in lieu of oral testimony whether or not such

witness is available to testify.

(6) Applicability of rule 30A (a)-(1). Except as altered by rule 30(A) (m), the

provisions of rule 30A (a)-(1) shall apply to audio-visual expert witness deposi-

tions for trial.
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Rule 31 . Depositions of Witnesses Upon Written Questions

a. Serving Questions: Notice. After commencement of the action, any party with

leave of court granted with notice or by stipulation of all parties, may take the

testimony of any person, including a party, by deposition upon written questions.

The attendance of witnesses may be compelled by the use of subpoena as

provided in Rule 45. The deposition of a person confined in prison or of a minor

child or of a past or present foster parent of a child who is a subject of the case or

of an adoptive parent or prospective adoptive parent of a child who is a subject

of the case may be taken only by leave of court on such terms as the court

prescribes.

When a deposition is taken upon written questions the party taking the deposition

shall serve them upon every other party with a notice stating (1 ) the name and

address of the person who is to answer them, if known, and if the name is not

known, a general description sufficient to identify him or the particular class or

group to which he belongs, and (2) the name or descriptive title and address of

the officer before whom the deposition is to be taken. A deposition upon written

questions may be taken of a public or private corporation or a partnership or

association or governmental agency in accordance with the provisions of Rule

30(b)(6).

Within 30 days after the notice and written questions are served, a party may
serve cross questions upon all other parties. Within 10 days after being served

with cross questions, a party may serve redirect questions upon all other parties.

Within 10 days after being served with redirect questions, a party may serve

recross questions upon all other parties. The court may for cause shown enlarge

or shorten the time.

b. Officer to Take Responses and Prepare Record. A copy of the notice and copies

of all questions served shall be delivered by the party taking the deposition to the

officer designated in the notice, who shall proceed promptly in the manner

provided by Rule 30(c), (e), and (f), to take the testimony of the witness in

response to the questions and to prepare, certify, and deliver or send the

deposition to the party taking the deposition, attaching thereto the copy of the

notice and questions received by him.

c. Notice of Receipt. When the deposition is received the party taking it shall

promptly give notice thereof to all other parties.

Rule 32. Use of Depositions in Court Proceedings

a. Use of Depositions. At trial or upon the hearing of a motion or an interlocutory

proceeding, any part or all of a deposition, so far as admissible under the rules of

evidence applied as though the witness were then present and testifying, may be

used against any party who was present or represented at the taking of the

deposition or who had due notice thereof, in accordance with any one of the

following provisions:

(1) Any deposition may be used by any party for the purpose of contradicting or

impeaching the testimony of deponent as a witness.

(2) The deposition of a party or of any one who at the time of taking the deposi-

tion was an officer, director, or managing agent, or a person designated under

Rule 30(b)(6) or 31(a) to testify on behalf of a public or private corporation.
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partnership or association or governmental agency which is a party may be used

by an adverse party for any purpose.

(3) The deposition of a witness, whether or not a party, may be used by any party

for any purpose if the court finds: (A) that the witness is dead; or (B) that the

witness is out of the Commonwealth, unless it appears that the absence of the

witness was procured by the party offering the deposition; or (C) that the witness

is unable to attend or testify because of age, sickness, infirmity, or imprisonment;

or (D) that the party offering the deposition has been unable to procure the

attendance of the witness by subpoena; or (E) upon application and notice, that

such exceptional circumstances exist as to make it desirable, in the interest of

justice and with due regard to the importance of presenting the testimony of

witnesses orally in open court, to allow the deposition to be used,

(4) If only part of a deposition is offered in evidence by a party, an adverse party

may require him to introduce any other part which ought in fairness to be consid-

ered with the part introduced, and any party may introduce any other parts.

Substitution of parties pursuant to Rule 25 does not affect the right to use deposi-

tions previously taken; and when an action has been brought in any court of the

United States or of any state and another action involving the same subject matter

is afterward brought between the same parties or their representatives or succes-

sors in interest, all depositions lawfully taken and duly filed in the former action

may be used in the latter as if originally taken therefor.

b. Objections to Admissibility. Subject to the provisions of Rules 28(b) and subdivi-

sion (d)(3) of this rule, objection may be made at the trial or hearing to receiving in

evidence any deposition or part thereof for any reason which would require the

exclusion of the evidence if the witness were then present and testifying.

c. Effect of Taking or Using Depositions. A party does not make a person his own

witness for any purpose by taking his deposition. The introduction in evidence of

the deposition or any part thereof for any purpose other than that of contradicting

or impeaching the deponent makes the deponent the witness of the party

introducing the deposition, but this shall not apply to the use by an adverse party

of a deposition under subdivision (a)(2) of this rule. At the trial or hearing any party

may rebut any relevant evidence contained in a deposition whether introduced by

him or by any other party.

d . Effect of Errors and Irregularities in Depositions.

(1) As to Notice. All errors and irregularities in the notice for taking a deposition

are waived unless written objection is promptly served upon the party giving the

notice.

(2) As to Disqualification of Officer. Objection to taking a deposition because of

disqualification of the officer before whom it is to be taken is waived unless made

before the taking of the deposition begins or as soon thereafter as the disqualifi-

cation becomes known or could be discovered with reasonable diligence.

(3) As to Taking of Deposition.

(a) Objections to the competency of a witness or to the competency,

relevancy, or materiality of testimony are not waived by failure to make them

before or during the taking of the deposition, unless the ground of the
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objection is one which might have been obviated or removed if presented at

that time.

(b) Errors and irregularities occurring at the oral examination in the manner

of taking the deposition, in the form of the questions or answers, in the oath

or affirmation, or in the conduct of parties, and errors of any kind which

might be obviated, removed, or cured if promptly presented, are waived

unless seasonable objection thereto is made at the taking of the deposition.

(c) Objections to the form of written questions submitted under Rule 31 are

waived unless served in writing upon the party propounding them within the

time allowed for serving the succeeding cross or other questions and within

5 days after service of the last questions authorized.

(4) As to Completion and Return of Deposition. Errors and irregularities in the

manner in which the testimony is transcribed or the deposition is prepared,

signed, certified, sealed, endorsed, transmitted, filed, or othenwise dealt with by

the officer under Rules 30 and 31 are waived unless a motion to suppress the

deposition or some part thereof is made with reasonable promptness after such

defect is, or with due diligence might have been, ascertained.

Rule 33. Interrogatories to Parties

a. Availability: Procedures for Use. Any party may serve upon any other party

written interrogatories to be answered by the party served or, if the party served is

a public or private corporation or a partnership or association or governmental

agency, by any officer or agent, who shall furnish such information as is available

to the party. Except for expert interrogatories permitted by Rule 26(b)(4)(A)(i),

interrogatories may be served upon a party who is a minor child only by leave of

court on such terms as the court prescribes.

No party shall serve on any other party more than one set of interrogatories,

unless the total number of all interrogatories in all sets combined does not exceed

thirty, including interrogatories subsidiary or incidental to, or dependent upon,

other interrogatories, and however the same may be grouped or combined. The

court, on a showing of good cause, or upon agreement of the parties, may allow

service of additional interrogatories.

Each interrogatory shall be answered separately and fully in writing under the

penalties of perjury, unless it is objected to, in which event the reasons for

objection shall be stated in lieu of an answer. The answers are to be signed by

the person making them, and the objections signed by the attorney making them.

The party upon whom the interrogatories have been served shall serve a copy of

the answers and objections, if any, within 30 days after the service of the inter-

rogatories, except that a defendant may serve answers or objections within 45

days after service of the summons and complaint upon the defendant. The court

may allow a shorter or longer time. The party submitting the interrogatories may

move for an order under Rule 37(a) with respect to any objection to or other

failure to answer an interrogatory.

b. Scope: Use at Trial. Interrogatories may relate to any matters which can be

inquired into under Rule 26(b), and the answers may be used to the extent

permitted by the rules of evidence.
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An interrogatory otherwise proper is not necessarily objectionable merely be-

cause an answer to the interrogatory involves an opinion or contention that relates

to fact or the application of law to fact, but the court may order that such an

interrogatory need not be answered until after designated discovery has been

completed, or until a pretrial conference, or other later time.

c. Option to Produce Business Records. Where the answer to an interrogatory may

be derived or ascertained from the business records of the party upon whom the

interrogatory has been served or from an examination, audit or inspection of such

business records, including a compilation, abstract or summary thereof, and the

burden of deriving or ascertaining the answer is substantially the same for the

party serving the interrogatory as for the party served, it is a sufficient answer to

such interrogatory to specify the records from which the answer may be derived

or ascertained and to afford to the party serving the interrogatory reasonable

opportunity to examine, audit or inspect such records and to make copies,

compilations, abstracts or summaries. A specification shall be in sufficient detail

to permit the interrogating party to locate and to identify, as readily as can the

party served, the records from which the answer may be ascertained.

Rule 34. Production of Documents and Things and Entry Upon Land For

Inspection and Other Purposes

a. Scope. Any party may serve on any other party a request (1 ) to produce and

permit the party making the request, or someone acting on his behalf, to inspect

and copy, any designated documents (including writings, drawings, graphs,

charts, photographs, phono-records, and other data compilations from which

information can be obtained, translated, if necessary, by the respondent through

detection devices into reasonably usable form), or to inspect and copy, test, or

sample any tangible things which constitute or contain matters within the scope of

Rule 26(b) and which are in the possession, custody or control of the party upon

whom the request is served; or (2) to permit entry upon designated land or other

property in the possession or control of the party upon whom the request is

served for the purpose of inspection and measuring, surveying, photographing,

testing or sampling the property or any designated object or operation thereon,

within the scope of Rule 26(b).

b. Procedure. The request may, without leave of court, be served upon the plaintiff

after commencement of the action and upon any other party with or after service

of the summons or citation upon that party. The request shall set forth the items to

be inspected either by individual item or by category, and describe each item

and category with reasonable particularity. The request shall specify a reasonable

time, place, and manner of making the inspection and performing the related

acts.

The party upon whom the request is served shall serve a written response within

30 days after the service of the request, except that a defendant may sen/e a

response within 45 days after service of the summons and complaint upon that

defendant. The court may allow a shorter or longer time. The response shall state,

with respect to each item or category, that inspection and related activities will be

permitted as requested, unless the request is objected to, in which event the

reasons for objection shall be stated. If objection is made to part of any item or

category, the part shall be specified. The party submitting the request may move
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for an order under Rule 37(a) with respect to any objection to or other failure to

respond to the request or any part thereof, or any failure to permit inspection as

requested. A party who produces documents for inspection shall produce them

as they are kept in the usual course of business or shall organize and label them

to correspond with the categories in the request.

c. Persons Not Parties. This rule does not preclude an independent action against a

person not a party for production of documents and things and permission to

enter upon land.

Rule 35. Physical and Mental Examination of Persons

a. Order for Examination. When the mental or physical condition (including the

blood group) of a party, or of a person in the custody or under the legal control of

a party, is in controversy, the court in which the action is pending may order the

party to submit to a physical or mental examination by a physician or to produce

for examination the person in his custody or legal control. The order may be

made only on motion for good cause shown and upon notice to the person to be

examined and to all parties and shall specify the time, place, manner, conditions,

and scope of the examination and the person or persons by whom it is to be

made.

b . Report of Examining Ptiysician.

(1) If requested by the party against whom an order is made under Rule 31(a) or

the person examined, the party causing the examination to be made shall deliver

to him a copy of a detailed written report of the examining physician setting out

his findings, including results of all tests made, diagnoses and conclusions,

together with like reports of all earlier examinations of the same condition. After

delivery the party causing the examination shall be entitled upon request to

receive from the party against whom the order is made a like report of any

examination, previously or thereafter made, of the same condition, unless, in the

case of a report of examination of a person not a party, the party shows that he is

unable to obtain it. The court on motion may make an order against a party

requiring delivery of a report on such terms as are just, and if a physician fails or

refuses to make a report the court may exclude his testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so ordered or by

taking the deposition of the examiner, the party examined waives any privilege he

may have in that action or any other involving the same controversy, regarding

the testimony of every other person who has examined or may thereafter examine

him in respect of the same mental or physical condition; but he does not other-

wise waive his right to object at the trial to the introduction into evidence of the

report or any part thereof.

(3) This subdivision applies to examinations made by agreement of the parties,

unless the agreement expressly provides otherwise. This subdivision does not

preclude discovery of a report of an examining physician or the taking of a

deposition of the physician in accordance with the provisions of any other rule.

Rule 36. Request for Admission

a. Request for Admission. A party may serve upon any other party a written request

for admission, for purposes of the pending action, only, of the truth of any matters
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within the scope of Rule 26(b) set forth in the request that relate to statements or

opinions of fact or of the application of law to fact, including the genuineness of

any docunnents described in the request. Copies of documents shall be served

with the request unless they have been or are otherwise furnished or made
available for inspection and copying. The request may, without leave of court, be

served upon the plaintiff after commencement of the action and upon any other

party with or after service of the summons and complaint upon the party.

Each matter of which an admission is requested shall be separately set forth. The

matter is admitted unless, within 30 days after service of the request, or within

such shorter or longer time as the court may allow, the party to whom the request

is directed serves upon the party requesting the admission either (1 ) a written

statement signed by the party under the penalties or perjury specifically (i)

denying the matter or (11) setting forth in detail why the answering party cannot

truthfully admit or deny the matter; or (2) a written objection addressed to the

matter, signed by the party or his attorney, but, unless the court shortens the time,

a defendant shall not be required to serve answers or objections before the

expiration of 45 days after service of the summons or citation upon him. If objec-

tion is made, the reasons therefor shall be stated. A denial shall fairly meet the

substance of the requested admission, and when good faith requires that a party

qualify his answer or deny only a part of the matter of which an admission is

requested, he shall specify so much of it as is true and qualify or deny the

remainder. An answering party may not give lack of information or knowledge as

a reason for failure to admit or deny unless he states that he has made reason-

able inquiry and that the information known or readily obtainable by him is

insufficient to enable him to admit or deny. A party who considers that a matter of

which an admission has been requested presents a genuine issue for trial may
not, on that ground alone, object to the request; he may, subject to the provisions

of Rule 37(c), deny the matter or set forth reasons why he cannot admit or deny it.

Each admission, denial, objection, or statement shall be preceded by the request

to which it responds.

The party who has requested the admissions may move to determine the suffi-

ciency of the answers or objections. Unless the court determines that an objection

is justified, it shall order that an answer be served. If the court determines that an

answer does not comply with the requirements of this rule, it may order either that

the matter is admitted or that an amended answer be served. The court may, in

lieu of these orders, determine that final disposition of the request be made at a

pre-trial conference or at a designated time prior to trial. The provisions of Rule

37(a)(4) apply to the award of expenses incurred in relation to the motion.

b. Effect of Admission. Any matter admitted under this rule is conclusively estab-

lished unless the court on motion permits withdrawal or amendment of the

admission. Subject to the provisions of Rule 16 governing amendment of a pre-

trial order, the court may permit withdrawal or amendment when the presentation

of the merits of the action will be served thereby and the party who obtained the

admission fails to satisfy the court that withdrawal or amendment will prejudice

him in maintaining his action or defense on the merits. Any admission made by a

party under this rule is for the purpose of the pending action only and is not an

admission by him for any other purpose nor may it be used against him in any

other proceeding.
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Rule 37. Failure to Make Discovery, etc.

a. Motion for Order Compelling Discovery. Upon reasonable notice to other parties

and all persons affected thereby, a party nnay apply for an order connpelling

discovery as follows;

(1) Appropriate Court. An application for an order to a party may be made to the

court in which the action is pending, or on matters relating to a deposition, to the

court in the county where the deposition is being taken. An application for an

order to a deponent who is not a party shall be made to the court in the county

where the deposition is being taken.

(2) Motion. If a deponent fails to answer a question propounded or submitted

under Rule 30 or 31 , or a corporation or other entity fails to make a designation

under Rule 30(b)(6) or 31(a), or a party fails to answer an interrogatory submitted

under Rule 33, or if a party, in response to a request for inspection submitted

under Rule 34, fails to respond that inspection will be permitted as requested or

fails to permit inspection as requested, the discovering party may move for an

order compelling an answer or a designation or an order compelling inspection in

accordance with the request. When taking a deposition on oral examination, the

proponent of the question may complete or adjourn the examination before he

applies for an order. If the court denies the motion in whole or in part, it may make

such protective order as it would have been empowered to make on a motion

made pursuant to Rule 26(c).

(3) Evasive or Incomplete Answer. For purposes of this subdivision an evasive or

incomplete answer is to be treated as a failure to answer.

(4) Award of Expenses on Motion. If the motion is granted, the court may, after

opportunity for hearing, require the party or deponent whose conduct necessi-

tated the motion or the party or attorney advising such conduct or both of them to

pay to the moving party the reasonable expenses incurred in obtaining the order,

including attorney's fees, unless the court finds that the opposition to the motion

was substantially justified or that other circumstances make an award of ex-

penses unjust.

If the motion is denied, the court shall, after opportunity for hearing, require the

moving party or the attorney advising the motion or both of them to pay to the

party or deponent who opposed the motion the reasonable expenses incurred in

opposing the motion, including attorney's fees, unless the court finds that the

making of the motion was substantially justified or that other circumstances make

an award of expenses unjust.

If the motion is granted in part and denied in part, the court may apportion the

reasonable expenses incurred in relation to the motion among the parties and

persons in a just manner.

b. Failure to Comply with Order.

(1) Sanctions by Court in County Where Deposition is Taken. If a deponent

wilfully fails to be sworn or to answer a question after being directed to do so by

the court in the county in which the deposition is being taken, the failure may be

considered a contempt of that court.

(2) Sanctions by Court in Which Action is Pending. If a party or an officer,

director, or managing agent of a party or a person designated under Rule
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30(b)(6) or 31(a) to testify on behalf of a party or a person interrogated under Rule

33 wilfully fails to obey an order to provide or permit discovery, including an order

made under subdivision (a) of this rule or Rule 35, the court in which the action is

pending may make such orders in regard to the failure as are just, and among
others the following:

(a) An order that the matters regarding which the order was made or any

other designated facts shall be taken to be established for the purposes of

the action in accordance with the claim of the party obtaining the order;

(b) An order refusing to allow the disobedient party to support or oppose

designated claims or defenses, or prohibiting him from introducing desig-

nated matters in evidence;

(c) An order striking out pleadings or parts thereof, or staying further

proceedings until the order is obeyed, or dismissing the action or proceed-

ing or any part thereof;

(d) In lieu of any of the foregoing orders or in addition thereto, an order

treating as a contempt of court the wilful failure to obey any orders except an

order to submit to a physical or mental examination;

(e) Where a party has wilfully failed to comply with an order under Rule

35(a) requiring him to produce another for examination, such orders as are

listed in paragraphs (a), (b) and (c) of this subdivision, unless the party

failing to comply shows that he is unable to produce such person for

examination.

In lieu of any of the foregoing orders or in addition thereto, the court may require

the party failing to obey the order or the attorney advising him or both to pay the

reasonable expenses, including attorney's fees, caused by the failure.

c. Expenses on Failure to Admit. If a party fails to admit the genuineness of any

documents or the truth of any matters as requested under Rule 36, and if the

party requesting the admissions thereafter proves the genuineness of the docu-

ment or the truth of the matter, he may apply to the court for an order requiring the

other party to pay him the reasonable expenses incurred in making that proof,

including reasonable attorney's fees. The court shall make the order unless it

finds that (1) the request was held objectionable pursuant to Rule 36(a), or (2) the

admission sought was of no substantial importance, or (3) the party failing to

admit had reasonable grounds to believe that he might prevail on the matter, or

(4) there was other good reason for the failure to admit.

d . Failure of Party to Attend at Own Deposition or Serve Answers to Interrogatories or

Respond to Request for Inspection. If a party or an officer, director, or a manag-

ing agent of a party or a person designated under Rule 30(b)(6) or 31(a) to testify

on behalf of a party wilfully fails (1 ) to appear before the officer who is to take his

deposition, after being served with a proper notice, or (2) to serve answers or

objections to interrogatories submitted under Rule 33, after proper service of the

interrogatories, or (3) to serve a written response to a request for inspection

submitted under Rule 34, after proper service of the request, the court in which

the action is pending on motion may make such orders in regard to the failure as

are just, and among others it may take any action authorized under paragraphs

(a), (b), (c) and (d) of subdivision (b)(2) of this rule. In lieu of any order or in
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addition thereto, the court may require the party failing to act or the attorney

advising him or both to pay the reasonable expenses, including attorney's fees,

caused by the failure.

The failure to act described in this subdivision may not be excused on the ground

that the discovery sought is objectionable unless the party failing to act has

applied for a protective order as provided by Rule 26(c).

e. Expenses Against Commonwealth. Except to the extent permitted by statute,

expenses and fees may not be awarded against the Commonwealth under this

rule.

VI. Trials

Rule 38. Jut7 Trial of Right

Deleted

Rule 39. Trial by Jury or by the Court

Deleted

Rule 40. Assignment of Cases for Trial; Continuances

a. Assignment of Cases for Trial. Cases may be assigned to the appropriate

calendar list for trial or other disposition by order of the court including general

rules and orders adopted for the purpose of assignment. Precedence shall be

given to actions entitled thereto by statute.

b. Continuance. Continuances shall be granted only for good cause, in accordance

with general rules and orders which the court may from time to time adopt.

c. Affidavit or Certificate in Support of Motion. The court need not entertain any

motion for a continuance based on the absence of a material witness unless such

motion be supported by an affidavit which shall state the name of the witness

and, if known, his address, the facts to which he is expected to testify and the

basis for such expectation, the efforts which have been made to procure his

attendance or deposition, and the expectation which the party has of procuring

his testimony or deposition at a future time. Such motion may, in the discretion of

the court, be denied if the adverse party will admit that the absent witness would,

if present, testify as stated in the affidavit. The same rule shall apply, with the

necessary changes in points of detail, when the motion is grounded on the want

of any material document, thing, or other evidence.

Rule 41. Dismissal of Actions

a. Voluntary Dismissal: Effect Thereof.

(1) By Plaintiff; By Stipulation. Deleted

(2) By Order of Court. An action shall not be dismissed at the plaintiff's instance

or upon stipulation of the parties save upon order of the court and upon such

terms and conditions as the court deems proper. Unless otherwise specified in

the order, a dismissal under this paragraph is without prejudice.

b. Involuntary Dismissal: Effect Thereof

(1) On Court's Own Motion. The court may on notice as hereinafter provided at

any time, in its discretion, dismiss for lack of prosecution any action which has
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remained upon the docket for three years preceding said notice without activity

shown other than placing upon the trial list, marking for trial, being set down for

trial, the filing or withdrawal of an appearance, or the filing of any paper pertaining

to discovery. The notice shall state that the action will be dismissed on a day

certain, (not less than one year from the date of the notice) unless before that day

the case has been tried, heard on the merits, otherwise disposed of, or unless the

court on motion with or without notice shall otherwise order. The notice shall be

mailed to the plaintiff's attorney of record, or, if there be none, to the plaintiff if his

address be known. Otherwise such notice shall be published as directed by the

court. Dismissal under this paragraph shall be without prejudice.

(2) On Motion of the Defendant. On motion of the defendant, with notice, the

court may, in its discretion, dismiss any action for failure of the plaintiff to pros-

ecute. After the plaintiff has completed the presentation of his evidence, the

defendant, without waiving his right to offer evidence in the event the motion is not

granted, may move for a dismissal on the ground that upon the facts and the law

the plaintiff has shown no right to relief. The court as trier of the facts may then

determine them and render judgment against the plaintiff or may decline to

render any judgment until the close of all the evidence. If the court renders

judgment on the merits against the plaintiff the court shall make findings as

provided in Rule 52(a).

(3) Effect. Deleted

c. Dismissal of Counterclaim, Cross-Claim, or Third-Party Claim. Deleted

d . Costs of Previously-Dismissed Action. Deleted

Rule 42. Consolidation: Separate Trials

a. Consolidation. When actions involving a common question of law or fact are

pending before the court, in the same county or different counties, it may order a

joint hearing or trial of any or all the matters in issue in the actions; it may order all

the actions consolidated; and it may make such orders concerning proceedings

therein as may tend to avoid unnecessary costs or delay.

b. Separate Trials. The court, in furtherance of convenience or to avoid prejudice, or

when separate trials will be conducive to expedition and economy, may order a

separate trial in the county where the action is pending or in a different county of

any claim, or of any separate issue or of any number of claims, or issues.

Rule 43. Evidence

a. Form and Admissibility. In all trials the testimony of witnesses shall be taken orally

in open court, or such other place as the judge may in his discretion determine,

unless otherwise provided by these rules. All evidence shall be admitted which is

admissible under the statutes of this Commonwealth or under the rules of evi-

dence applied in this Commonwealth. The competency of a witness to testify shall

be determined in like manner.

b. Scope of Examination and Cross-Examination. A party may interrogate any

unwilling or hostile witness by leading questions. A party may call an adverse

party or an officer, director, or managing agent of a public or private corporation

or of a partnership or association which is an adverse party, and interrogate him

by leading questions and contradict and impeach him in all respects as if he had

74 Supreme Judicial Court Commission on Juvenile Justice Final Report



been called by the adverse party, except by evidence of bad character, and the

witness thus called may be contradicted and impeached by or on behalf of the

adverse party only upon the subject matter of his examination in chief. Any other

witness may be cross-examined without regard to the scope of his testimony on

direct, subject only to the tnal judge's sound discretion,

c. Record of Excluded Evidence. If an objection to a question propounded to a

witness is sustained by the court, the examining attorney may make a specific

offer of what he expects to prove by the answer of the witness, except that the

court, when there is a stenographer appointed or when a stenographer has been

appointed, upon request shall take and report evidence in full, unless it clearly

appears that the evidence is not admissible on any ground or that the witness is

privileged.

d. Affirmation in Lieu ofOatfi. Whenever under these rules an oath is required to be

taken, a solemn affirmation under the penalties of perjury may be accepted in lieu

thereof.

e. Evidence on Motions. When a motion is based on facts not appearing of record

the court may hear the matter on affidavits presented by the respective parties,

but the court may direct that the matter be heard wholly or partly on oral testi-

mony or depositions.

f. Interpreters. The court may appoint an interpreter of its own selection and may fix

his reasonable compensation. The compensation shall be paid out of funds

provided by law.

g. Examination of Witnesses. Unless otherwise permitted by the court, the examina-

tion and cross-examination of any witness shall be conducted by one attorney

only for each party. The attorney shall stand while so examining or cross-examin-

ing unless the court othenA/ise permits.

Rule 44. Proof of Official Records

a. Autfientication.

(1) Domestic. An official record kept within the Commonwealth, or an entry

therein, when admissible for any purpose, may be evidenced by an official

publication thereof or by a copy attested by the officer having legal custody of the

record, or by his deputy. If the record is kept in any other state, district, common-

wealth, territory or insular possession of the United States, or within the Panama

Canal Zone, the Trust Territory of the Pacific Islands, or the Ryukyu Islands, any

such copy shall be accompanied by a certificate that such custodial officer has

the custody. This certificate may be made by a judge of a court of record of the

district or political subdivision in which the record is kept, authenticated by the

seal of the court, or may be made by any public officer having a seal of office and

having official duties in the district or political subdivision in which the record is

kept, authenticated by the seal of his office.

(2) Foreign. A foreign official record, or an entry therein, when admissible for any

purpose, may be evidenced by an official publication thereof, or a copy thereof,

attested by a person authorized to make the attestation, and accompanied by a

final certification as to the genuineness of the signature and official position (i) of

the attesting person, or (ii) of any foreign official whose certificate of genuineness
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of signature and official position relates to the attestation or is in a chain of

certificates of genuineness of signature and official position relating to the

attestation. A final certification nnay be made by a secretary of embassy or

legation, consul general, consul, vice consul, or consular agent of the United

States, or a diplomatic or consular official of the foreign country assigned or

accredited to the United States. If reasonable opportunity has been given to all

parties to investigate the authenticity and accuracy of the documents, the court

may, for good cause shown, (i) admit an attested copy without final certification,

or (ii) permit the foreign official record to be evidenced by an attested summary

with or without a final certification.

b. Lack of Record. A written statement that after diligent search no record or entry of

a specified tenor is found to exist in the records designated by the statement,

authenticated as provided in subdivision (a)(1) of this rule in the case of a

domestic record, or complying with the requirements of subdivision (a)(2) of this

rule for a summary in the case of a foreign record, is admissible as evidence that

the records contain no such record of entry.

c. Other Proof. This rule does not prevent the proof, by any other method authorized

by law, of the existence of, or lack of, an official record, or of entry, or lack of entry

therein.

Rule 44.1. Determination of Foreign Law
A party who intends to raise an issue concerning the law of the United States or of

any state, territory or dependency thereof or of a foreign country shall give notice in

his pleadings or other reasonable written notice. The court, in determining such law,

may consider any relevant material or source, including testimony, whether or not

submitted by a party or admissible under Rule 43. The court's determination shall be

treated as a ruling on a question of law.

Rule 45. Subpoena
a. For Attendance of Witnesses: Form; Issuance. Every subpoena shall be issued by

the clerk of court, by a notary public, or by a justice of the peace, shall state the

name of the court and the title of the action, and shall command each person to

whom it is directed to attend and give testimony at a time and place therein

specified. The clerk, notary public, or justice of the peace shall issue a subpoena,

or a subpoena for the production of documentary evidence, signed but otherwise

in blank, to a party requesting it, who shall fill it in before service.

b. For Production of Documentary Evidence. A subpoena may also command the

person to whom it is directed to produce the books, papers, documents, or

tangible things designated therein; but the court, upon motion made promptly

and in any event at or before the time specified in the subpoena for compliance

therewith, may (1) quash or modify the subpoena if it is unreasonable and

oppressive or (2) condition denial of the motion upon the advancement by the

person in whose behalf the subpoena is issued of the reasonable cost of produc-

ing the books, papers, documents, or tangible things.

c. Service. A subpoena may be served by any person who is not a party and is not

less than 18 years of age. Service of a subpoena upon a person named therein

shall be made by delivering a copy thereof to such person, or by exhibiting it and
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reading it to him, or by leaving a copy at his place of abode; and by tendering to

him the fees for one day's attendance and the mileage allowed by law. When the

subpoena is issued on behalf of the United States or the Commonwealth or a

political subdivision thereof, or an officer, or agency of either, fees and mileage

need not be tendered.

d . Subpoena for Taking Deposition; Place of Examination.

(1) No subpoena for the taking of a deposition shall be issued prior to the service

of a notice to take the deposition made after leave of court has been granted, with

notice.

The subpoena may command the person to whom it is directed to produce and

permit inspection and copying of designated books, papers, documents, or

tangible things which constitute or contain evidence relating to any of the matters

within the scope of the examination permitted by these rules, but in that event the

subpoena will be subject to the provisions of Rule 26(c) and subdivision (b) of

this rule.

A deposition subpoena upon a party which commands the production of docu-

ments or things must give the party deponent at least thirty days for compliance

after service thereof. Such Subpoena shall not require compliance of a defendant

within 45 days after service of the summons and complaint on that defendant.

The court may allow a shorter or longer time.

The person to whom the subpoena is directed may within 10 days after the

service thereof or on or before the time specified in the subpoena for compliance

if such time is less than 10 days after service, serve upon the attorney designated

in the subpoena written objection to inspection or copying of any or all of the

designated materials. If objection is made, the party serving the subpoena shall

not be entitled to inspect and copy the materials except pursuant to an order of

the court from which the subpoena was issued. The party serving the subpoena

may if objection has been made, move upon notice to the deponent for an order

at any time before or during the taking of the deposition.

(2) Unless the court orders otherwise, a resident of this Commonwealth shall not

be required to attend an examination at a place more than 50 airline miles distant

from either his residence, place of employment, or place of business, whichever

is nearest to the place to which he is subpoenaed. A non-resident of the Com-

monwealth when served with a subpoena within the Commonwealth may be

required to attend only in that county wherein he is served, or within 50 airline

miles of the place of service, or at such other convenient place as is fixed by an

order of court.

e. Subpoena for a l-iearing or Trial. At the request of any party subpoenas for

attendance at a hearing or trial shall be issued by any of the persons directed in

subdivision (a) of this rule. A subpoena requiring the attendance of a witness at a

hearing or trial may be served at any place within the Commonwealth.

f. Contempt. Failure by any person without adequate excuse to obey a subpoena

served upon him may be deemed a contempt of the court in which the action is

pending.
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Rule 46. Exceptions Unnecessary

Formal exceptions to rulings or orders of the court in cases in which a stenographer is

present or a recording is made are unnecessary; but for all purposes for which an

exception has heretofore been necessary it is sufficient that a party, at the time the

ruling or order of the court is made or sought, makes known to the court the action

which he desire the court to take or his objection to the action of the court and his

grounds therefor; and, if a party has no opportunity to object to a ruling or order at the

time it is made, the absence of an objection does not thereafter prejudice him.

Rule 47. Jurors

Deleted

Rule 48. Juries of Less Than Twelve-Majority Verdict

Deleted

Rule 49. Special Verdicts and Interrogatories

Deleted

Rule 50. Motion for a Directed Verdict and for Judgment Not Withstanding the

Verdict

Deleted

Rule 51. Argument

a. Time for Argument. Counsel for each party shall be allowed thirty minutes for

argument; but before the argument commences, the court, on motion or sua

sponte, may reasonably reduce or extend the time. When two or more attorneys

are to be heard on behalf of the same party, they may divide their time as they

elect.

b. Instructions to Jury: Objection. Deleted

Rule 52. Findings by the Court

a. Effect. In all actions tried upon the facts, the court shall file detailed findings of fact

and conclusions of law thereon, and judgment shall be entered pursuant to Rule

58. Requests for findings are not necessary for purposes of review. Findings of

fact shall not be set aside unless clearly erroneous, and due regard shall be given

to the opportunity of the trial court to judge of the credibility of the witnesses. If an

opinion or memorandum of decision is filed, it will be sufficient if the findings of

fact and conclusions of law appear therein. Findings of fact and conclusions of

law are unnecessary on decisions of motions under Rule 12 or 56 or any other

motion except as provided in Rule 41(b)(2).

b. Amendment. Upon motion of a party made not later than 1 0 days after entry of

judgment or not later than 10 days after issuance of the court's findings, which-

ever is later, the court may amend its findings or make additional findings and

may amend the judgment accordingly. The motion may be made with a motion

for a new trial pursuant to Rule 59. When findings of fact are made, the question

of the sufficiency of the evidence to support the findings may thereafter be raised

whether or not the party raising the question has made in the trial court an

objection to such findings or has made a motion to amend them or a motion for

judgment.
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Rule 53. Masters

a. Definition. The following words, as used in this rule, shall mean:

(1) "master" shall mean any person, however designated, who is appointed by

the court to hear evidence in connection with any action and report facts.

(b) "stenographer" shall mean a stenographer appointed by the master before

the commencement of the hearing.

b. Appointment

(1) Member of Bar. The court in which an action is pending may appoint a

master therein subject, however, to a standing order, if any, of the Administrative

Justice designating classes of cases not to be tried to a master. No master shall

be appointed who is not a member in good standing of the bar of one of the

United States or of the District of Columbia.

(2) Selection by Agreement. Prior to appointment of a master, the court shall

inquire whether the parties can agree upon a master. The court shall appoint the

person agreed upon unless the court is of the opinion that the proposed master is

unqualified, or for other good reason should not be appointed.

(3) Selection without Agreement. If the parties cannot agree upon a master, the

court whenever practicable shall select a master from such official standing list of

masters, if any, as may have been approved by the department in which the

action is pending. The court may select from such list a non-resident of the

county in which the action is pending or a person whose office is not in said

county. If the court finds that special circumstances make it advisable to select

and appoint a master whose name is not on an official standing list, in making

such appointment it shall forthwith file with the clerk a statement containing its

specific reasons for selecting and appointing a master not on such list.

(4) Objection to Master Selected. If an objection is made by any party to the

appointment of a master selected by the court, whether from the official standing

list, if any, or otherwise, the objecting party shall file with the court within five (5)

days of notice of such appointment a written objection to such appointment, and

notice of such filing shall be forwarded forthwith by the clerk of court to the

referring justice. The grounds for such objection shall not be included within such

written objection but shall be furnished to the referring justice upon his request

and in the form that the referring justice shall order.

(5) Inability to Sen/e. Upon receipt of an order of reference as herein provided, a

person appointed a master shall notify the referring justice immediately if he is

unable or unwilling to serve as master in the case. No person shall accept

appointment as master in any case in which he cannot be impartial. If there are

circumstances known to the master, which may give the appearance of partiality,

including the existence of any pending matter between the master and any party

to the litigation or any party's counsel, the master must make full written disclo-

sure to the referring justice and all parties immediately after receipt of the order of

reference.

c. Compensation. The compensation allowed to a master may be charged in whole

or in part upon the parties, or out of any fund or subject matter of the action which

is in the custody or control of the court, or, when authorized by law, upon the
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Commonwealth, as the court may direct. The rate of compensation to be paid by

the parties or out of any fund or subject matter of the action shall be fixed by the

court; the rate of compensation to be paid by the Commonwealth shall be fixed

from time to time by rule of each department. Where compensation is to be paid

by the Commonwealth, no additional compensation shall be accepted from the

parties, unless approved by the court and stated in the order of reference. When
a party ordered to pay the compensation allowed by the court does not pay it

after notice and within the time prescribed by the court, the master is entitled to a

writ of execution against the delinquent party.

d. Order of Reference. A master shall be appointed by a written order of reference.

Said order: (i) shall either fix definite times for the hearings or fix the time when or

before which heanngs shall be begun and the time within which they shall be

ended; (ii) shall fix the time for the filing of the master's report; (iii) may specify or

limit the master's powers and may direct him to report only upon particular issues

or to do or perform particular acts.

e. Powers. Subject to the specifications and limitations stated in the order of refer-

ence, the master has and shall exercise the power to regulate all proceedings in

every hearing before him and to do all acts and take all measures necessary or

proper for the efficient performance of his duties under the order. He may require

the production before him of evidence upon all matters embraced in the refer-

ence, including the production of all books, papers, vouchers, documents, and

writings applicable thereto. He may rule upon the admissibility of evidence unless

otherwise directed by the order of reference and he shall have the authority to put

witnesses on oath and may himself examine them and may call the parties to the

action and examine them upon oath.

f. Proceedings.

(1) Hearings. When a reference is made, the clerk shall forthwith furnish the

master with a copy of the order of reference. Upon receipt thereof the master shall

forthwith notify the parties or their attorneys of the time, date and place of the first

hearing. The order of reference may require that the hearings proceed from day

to day, Saturdays, Sundays and holidays excepted, until completed. If the court

does not order the master to proceed from day to day, nevertheless he shall

proceed as nearly as possible on consecutive days, and shall grant no adjourn-

ment for a longer period than seven (7) days except by order of the court. Either

party, on notice to the parties and master, may apply to the court for an order

requiring the master to speed the proceedings and to make his report. The court

may change or extend the time for hearings. Hearings shall be held at a court

house, unless the parties and the master agree otherwise or, upon application by

the master, the court expressly orders that hearings be held elsewhere.

(2) Evidence. Rule 43(a), (b), (d) and (g) will govern hearings before masters. If

an objection to a question propounded to a witness is sustained by the master,

and there is a stenographer present, upon request the master shall take the

proffered evidence as an offer of proof unless the master finds that the proffered

evidence is privileged.

(3) Interpreters. The master may appoint an interpreter whose compensation

shall be fixed by the court. The compensation shall be paid out of funds provided
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by law or by one or more of the parties as the court may direct, and may be taxed

ultimately as costs in the discretion of the court.

(4) Stenographers. No master shall, without prior approval of the court, appoint a

stenographer to be paid by the Commonwealth.

(5) Statement of Accounts. When matters of accounting are in issue before the

master, he may prescribe the form in which the accounts shall be submitted and

in any proper case may require or receive in evidence a statement by a certified

public accountant who is called as a witness. Upon objection of a party to any of

the items thus submitted or upon showing that the form of statement is insuffi-

cient, the master may require a different form of statement to be furnished, or the

accounts or specific items thereof to be proved by oral examination of the

accounting parties or upon written interrogatories or in such other manner as he

directs.

(6) Failure to Appear. If all parties fail to appear at a hearing without showing

good cause, the master shall report forthwith to the clerk of the court in which the

action is pending, and the clerk shall bring such report forthwith to the attention of

the referring justice, if practicable, otherwise to any justice of the court. If a party

fails to appear at the time and place appointed, the master may proceed ex parte

or, in his discretion, adjourn the proceedings to a future day, giving notice to the

absent party of the adjournment, or apply to the court, with notice to the parties,

for the imposition of sanctions.

(7) Witnesses. The parties may procure the attendance of witnesses before the

master by the issuance and service of subpoenas as provided in Rule 45. If

without adequate excuse a witness fails to appear or give evidence, he may be

punished by the court as for a contempt.

g. Master's Report.

(1) Contents. The master shall prepare a report upon the matters submitted to

him by the order of reference, and, if required by the order of reference to make

findings of fact and conclusions of law, he shall set them forth in the report. The

master's report will contain the master's general finding upon each issue that is

within the order of reference and will include and clearly identify the subsidiary

findings upon which each general finding is based. No general findings will be

presumed by the court to be supported by subsidiary findings which are not

stated in the report as the basis therefor. The master need not make findings on

damages if he determines that there is no liability. Any party, at the conclusion of

the evidence may file with the master requests for findings of fact and conclu-

sions of law.

(2) Filing. At least 20 days before filing his report, the master shall submit a draft

thereof to counsel for all parties. Counsel for any party may submit to the master

suggested amendments in writing, copies of which must be contemporaneously

submitted to counsel for all of the parties. The master may, in his discretion, allow

a hearing on any suggested amendments. If any suggested amendment is

adopted by the master, he shall furnish counsel for all parties with copies of said

amendment contemporaneously with the filing of his report. Within 60 days after

the close of the evidence, unless the court, on motion or othenA/ise. for good

cause shown, shall alter the time, the master shall file his report and the original
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exhibits with the clerk of the court. The clerk shall forthwith mail to all parties

notice of the filing.

h . Master 's Report in Non-Jury Cases.

(1) Status of Report. The court shall accept the master's subsidiary findings of

fact unless they are clearly erroneous, mutually inconsistent, unwarranted by the

evidence before the master as a matter of law or are otherwise tainted by error of

law. Any party who contends that the master's subsidiary findings are clearly

erroneous, mutually inconsistent, unwarranted by the evidence before the master

or otherwise tainted by error of law must make such contentions by objection as

hereinafter provided. The court may draw its own inferences from the master's

subsidiary findings. The court may make findings in accordance with Rule 52,

which are in addition to the master's findings and not inconsistent therewith,

based either on evidence presented to the court or evidence before the master

which was recorded by means approved by the master before commencement
of the hearing.

(2) Objections to Report. Within 30 days after service of notice of the filing of the

report or such other time as the court may allow, any party may serve written

objections thereto upon every other party making any of the contentions referred

to in paragraph (1) of this section, clearly stating the grounds for each objection

and the relief sought. At any time after the filing of objections or the expiration of

the time therefor, any party may move the court, with notice to all other parties, to

act upon the report and upon any objections thereto, provided, however, the

court may so act upon its own motion after notice to all parties.

(3) Limitations on Review. The court will not review a question of law dependent

upon evidence before the master unless the evidence was recorded by a

stenographer and a transcript of so much of the proceedings before the master

as is necessary to dispose of the objections adequately served, together with the

objections, upon every other party. Any party may designate additional portions of

the transcript for submission to the court by the service of notice within 10 days

after service of the objections. The objecting party shall serve such additional

portions upon every other party: but if the objecting party shall refuse to do so, the

party designating such additional portions shall either serve them upon every

other party or shall move the court to require the objecting party to do so. At the

time of ordering a transcript from the stenographer, a party shall make satisfac-

tory arrangements with the reporter for payment of the cost of any transcript

ordered. The parties are encouraged to agree as to the portions of the transcript

that will accompany the objections.

(4) Action on Report. The court may adopt the report, strike it in whole or in part,

modify it, recommit it to the master with instructions or take any other action that

justice requires. Any motion to adopt a report shall be deemed to include a

motion to enter judgment and shall be accompanied by a proposed form of

judgment.

i. Master's Report in Jury Cases. Deleted

VII. Judgment
Rule 54. Judgments

a. Definition: Form. The terms "judgment" and "final judgment" include a decree
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and mean the act of the trial court finally adjudicating the rights of the parties

affected by the judgment, including:

(1 )
judgments entered under Rule 52(a) and (b).

(2) Deleted

A judgment shall not contain a recital of pleadings, the report of a master or the

record of prior proceedings.

b. Judgment Upon Multiple Claims or Involving Multiple Parties. When more than

one claim or when multiple parties are involved, the court may direct the entry of

a final judgment as to one or more but fewer than all of the claims or parties only

upon an express determination that there is not just reason for delay and upon an

express direction for the entry of judgment. In the absence of such determination

and direction, any order or other form of decision, however designated, which

adjudicates fewer than all the claims or the rights and liabilities of fewer than all

the parties shall not terminate the action as to any of the claims or parties, and the

order or other form of decision is subject to revision at any time before the entry of

judgment adjudicating all the claims and the rights and liabilities of all the parties.

c. Demand for Judgment. Deleted

d. Costs. Deleted

e. Costs on Depositions. The taxation of costs in the taking of depositions, including

audio-visual depositions, shall be subject to the discretion of the court, but in no

event shall costs be allowed unless the court finds that the taking of the deposi-

tion was reasonably necessary, whether or not the deposition was actually used

at the trial. Taxable costs may include the cost of service of subpoena upon the

deponent, the reasonable fees of the officer before whom the deposition is taken,

the fees and mileage allowances of the witnesses, the stenographer's reasonable

fee for attendance, and the cost of the transcript of the testimony or such part

thereof as the court may fix. When an audio-visual deposition is taken, taxable

costs may include a reasonable fee for the use of the audio-visual equipment and

for the services of the operator both in recording the deposition and editing it.

f. Interest. Deleted

Rule 55. Default

a. Entry. When a party against whom a judgment for affirmative relief is sought has

failed to appear or otherwise defend as provided by these rules and that fact is

made to appear by affidavit or otherwise, the clerk shall enter his default.

b. Judgment Judgment by default may be entered as follows:

(1) By the Clerk. Deleted

(2) By the Court. The party entitled to a judgment by default shall apply to the

court therefor with an affidavit setting forth a prima facie case: but no judgment by

default shall be entered against an incompetent person unless represented in the

action by a general guardian, conservator, or other such representative who has

appeared therein. If the party against whom judgment by default is sought has

appeared in the action, he (or, if appearing by representative, his representative)

shall be served with written notice of the application for judgment at least 7 days
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prior to the hearing on such application. If, in order to enable the court to enter

judgment or to carry it into effect, it is necessary to establish the truth of any

averment by evidence or to make an investigation of any other matter, the court

may conduct such hearings as it deems necessary and proper.

(3) The provisions of subparagraph (b)(2) supplement, but do not supersede,

any other requirement of notice established by law.

(4) Affidavit Required. Notwithstanding the foregoing, no judgment by default

shall be entered until the filing of an affidavit made by any competent person, on

the affiant's own knowledge, setting forth facts showing that the defendant is not a

person in military sen/ice as defined in Article I of the "Soldiers' and Sailors' Civil

Relief Act" of 1940, as amended, except upon order of the court in accordance

with the Act.

Rule 56. Summary Judgment
Deleted

Rule 57. Declaratory Judgment
Deleted

Rule 58. Entry of Judgment
Upon decision by the court, the court shall forthwith prepare, sign and enter a decree

or order specifying the decision. Each such decree or order shall be set forth on a

separate document. A decree or order is effective only when so set forth and when

entered as provided in Rule 79(a). Attorneys shall submit forms of decree or order

upon direction of the court. All decrees and orders shall enter within sixty (60) days

after completion of trial, or forthwith in an uncontested or agreed case.

Rule 59. New Trials: Amendment of Judgments
a. Grounds. A new trial may be granted to all or any of the parties and on all or part

of the issues for any of the reasons for which rehearings have heretofore been

granted in suits in equity in the courts of the Commonwealth. On a motion for a

new trial, the court may open the judgment if one has been entered, take addi-

tional testimony, amend findings of fact and conclusions of law or make new

findings and conclusions, and direct the entry of a new judgment.

b. Time for Motion. A motion for a new trial shall be served not later than 1 0 days

after the entry of judgment.

c. Time for Serving Affidavits. When a motion for new trial is based upon affidavits

they shall be served with the motion. The opposing party has 10 days after such

service within which to serve opposing affidavits, which period not exceeding 20

days either by the court for good cause shown or by the parties by written

stipulation. The court may permit reply affidavits.

d. On Initiative of Court. Not later than 10 days after entry of judgment the court of its

own initiative may order a new trial for any reason for which it might have granted

a new trial on motion of a party. After giving the parties notice and an opportunity

to be heard on the matter, the court may grant a motion for a new trial, timely

served, for a reason not stated in the motion. In either case, the court shall specify

in the order the grounds therefor.
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e. Motion to Alter or Amend a Judgment. A motion to alter or amend the judgment

shall be served not later than 10 days after entry of the judgment.

Rule 60. Relief From Judgment or Order

a. Clerical Mistakes. Clerical mistakes in judgments, orders or other parts of the

record and errors therein arising from oversight or omission may be corrected by

the court at any time of its own initiative or on the motion of any party and after

such notice, if any, as the court orders. During the pendency of an appeal, such

mistakes may be so corrected before the appeal is docketed in the appellate

court, and thereafter while the appeal is pending may be so corrected with leave

of the appellate court.

b. Mistake; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud,

etc. On motion and upon such terms as are just, the court may relieve a party or

his legal representative from a final judgment, order, or proceeding for the

following reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2)

newly discovered evidence which by due diligence could not have been discov-

ered in time to move for a new trial under Rule 59(b); (3) fraud (whether hereto-

fore denominated intrinsic or extrinsic), misrepresentation, or other misconduct of

an adverse party; (4) the judgment is void; (5) a prior judgment upon which it is

based has been reversed or otherwise vacated, or it is no longer equitable that

the judgment should have prospective application; or (6) any other reason

justifying relief from the operation of the judgment. The motion shall be made
within a reasonable time, and for reasons (1), (2). and (3) not more than one year

after the judgment, order or proceeding was entered or taken. A motion under

this subdivision (b) does not affect the finality of a judgment or suspend its

operation. This rule does not limit the power of a court to entertain an indepen-

dent action to relieve a party from a judgment, order, or proceeding, or to set

aside a judgment for fraud upon the court. Writs of review, of error, of audita

querela, and petitions to vacate judgment are abolished, and the procedure for

obtaining any relief from a judgment shall be by motion as prescribed in these

rules or by an independent action.

Rule 61. Harmless Error

No error in either the admission or the exclusion of evidence and no error or defect in

any ruling or order or in anything done or omitted by the court or by any of the parties

is ground for granting a new trial or for setting aside a verdict or for vacating, modify-

ing or otherwise disturbing a judgment or order, unless refusal to take such action

appears to the court inconsistent with substantial justice. The court at every stage of

the proceeding must disregard any error or defect in the proceeding which does not

affect the substantial rights of the parties.

Rule 62. Stay of Proceedings to Enforce a Judgment

a. Automatic Stay; Exceptions-Injunctions and Receiverships. Except as stated

herein, no petition for adoption of a minor shall be allowed following a judgment

dispensing with the need for parental consent to adoption until the time for appeal

from the judgment has expired. Unless otherwise ordered by the court, an

interlocutory or final judgment granting custody of a minor shall not be stayed

during the period after its entry and until an appeal is taken or during the pen-

dency of an appeal.
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b. Stay on Motion to Vacate Judgment. In its discretion and on such conditions for

the security of the adverse party as are proper, the court may stay the execution

of or any proceedings to enforce a judgnnent pending the disposition of a motion

for relief from a judgment or order made pursuant to Rule 60.

c. Injunction Pending Appeal. Deleted

d. Stay Upon Appeal. Except as otherwise provided in these rules, the taking of an

appeal from a judgment shall stay enforcement of the judgment during the

pendency of the appeal.

e. Power of Appellate Court Not Limited. The provisions in this rule do not limit any

power of the appellate court or of a single justice thereof to stay proceedings

during the pendency of an appeal or to grant an injunction during the pendency

of an appeal or to make any order appropriate to preserve the status quo or the

effectiveness of the judgment subsequently to be entered.

f. Stay ofJudgment as to Multiple Claims or Multiple Parties. When a court has

ordered a final judgment under the conditions stated in Rule 54(b), the court may
stay enforcement of that judgment until the entering of a subsequent judgment or

judgments and may prescribe such conditions as are necessary to secure the

benefit thereof to the party in whose favor the judgment is entered.

g. Stay of Custody Orders. The filing of an appeal shall not stay the operation of any

order or judgment of the court unless the court otherwise orders.

Rule 63. Disability of a Judge
If by reason of death, sickness, resignation, removal, or other disability, a judge

before whom an action has been tried is unable to perform the duties to be per-

formed by the court under these rules after a verdict is returned or findings of fact and

conclusions of law are filed, then any other judge regularly sitting in or assigned to the

court in which the action was tried may, on assignment by the Chief Justice of such

court, or in case of disability of such Chief Justice, by the senior justice present and

qualified to act, perform those duties; but if such other judge is satisfied that he

cannot perform those duties because he did not preside at the trial or for any other

reason, he may in his discretion grant a new trial.

VIII. Provisional and Final Remedies and Special Procedures
Rule 64. Report of Case
The court, after a finding of facts under Rule 52, may report the case for determina-

tion by the appeals court. If the trial court is of opinion that an interlocutory finding or

order made by it so affects the merits of the controversy that the matter ought to be

determined by the appeals court before any further proceedings in the trial court, it

may report such matter, and may stay all further proceedings except such as are

necessary to preserve the rights of the parties. The court, upon request of the parties,

in any case where the parties agree in writing as to all the material facts, may report

the case to the appeals court for determination without making any decision thereon.

In an action commenced before a single justice of the supreme judicial court, the

court may report the case in the circumstances above described to either the

appeals court or the full supreme judicial court; provided further that a single justice

of the Supreme Judicial Court may at any time reserve any question of law for
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consideration by the full court, and shall report so much of the case as is necessary

for understanding the question resented.

Rule 65. Restraining Orders

a. Temporary Restraining Order; Notice; Hearing; Duration. A tennporary restraining

order nnay be granted without written or oral notice to the adverse party or his

attorney only if it clearly appears from specific facts shown by affidavit or by the

verified complaint that immediate and irreparable injury, loss or damage will result

to the applicant before the adverse party or his attorney can be heard in opposi-

tion. On two days' notice to the party who obtained the temporary restraining

order without notice or on such shorter notice to that party as the court may
prescribe, the adverse party may appear and move its dissolution or modification

and in that event the court shall proceed to hear and determine such motion as

expeditiously as the ends of justice require.

b. Deleted

c. Security. Unless the court, for good cause shown, shall otherwise order, no

restraining order except an order restraining any restriction on the personal liberty

of a person, shall issue except upon the giving of security by the applicant, in

such sum as the court deems proper, for the payment of such costs and dam-

ages as may be incurred or suffered by any party who is found to have been

wrongfully enjoined or restrained.

The provisions of Rule 65.1 apply to a surety upon a bond or undertaking under

this rule.

d. Form and Scope of Restraining Order Unless the court, for good cause shown,

otherwise orders, a restraining order shall be specific in terms; shall describe in

reasonable detail, and not by reference to the complaint or other document, the

act or acts sought to be restrained; and is binding only upon the parties to the

action, their officers, agents, servants, employees, and attorneys, and upon those

persons in active concert or participation with them who receive actual notice of

the order by personal service or otherwise.

e. Labor Disputes. Deleted

Rule 65.1. Security: Proceedings Against Sureties

Whenever these rules require or permit the giving of security by a party, and security

is given in the form of a bond or stipulation or other undertaking with one or more

sureties, each surety submits himself to the jurisdiction of the court and irrevocably

appoints the clerk of the court as his agent upon whom any papers affecting his

liability on the bond or undertaking may be served. His liability may be enforced on

motion without the necessity of an independent action. The motion and such notice of

the motion as the court prescribes may be served on the clerk of the court, who shall

forthwith mail copies to the sureties if their addresses are known.

Rule 65.2. Redelivery of Goods or Chattels

Deleted

Rule 65.3. Proceedings for Civil Contempt

a. Applicability. Enforcement of compliance with the following court orders shall be
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sought by means of a separate civil proceeding denominated as a "civil contempt

proceeding":

(1) temporary restraining orders pursuant to Rule 65, or stipulations in lieu

thereof;

(2) orders issued pursuant to Rule 70; and

(3) any other orders or judgments entered pursuant to these rules, including

temporary orders or interlocutory judgments entered in the pending proceeding,

for the violation of which civil contempt is an appropriate remedy, except for

matters cognizable under Rules 26(c), 36(a) and 37.

b. Commencement. A civil contempt proceeding shall be commenced by the filing

of a complaint for contempt with the clerk of the court whose stipulation, order or

judgment is claimed to have been violated.

No entry fee shall be required in connection with the filing of the complaint for civil

contempt. The proceeding shall be considered part of the civil action out of which

contempt arose.

c. Contents of the Complaint. The complaint for civil contempt shall:

(1) contain a complete verbatim statement of the stipulation, order or judgment

involved, or a copy thereof if available, and the name of the issuing judge where

appropriate;

(2) identify the court that issued the order or judgment, or in which the stipulation

was filed;

(3) contain the case caption and the docket number of the case in which the

order or judgment was issued, or the stipulation was filed;

(4) include a short, concise statement of the facts on which the asserted con-

tempt is based;

(5) include a prayer for the issuance of a summons as specified in subsection (d)

below;

(6) be verified or supported by affidavits complying with the provisions of Rule

11(e); and

(7) othen/vise comply with the provisions of Rules 8, 9, 10 and 1 1 of the Massa-

chusetts Rules of Civil Procedure.

d. Summons. The summons shall issue only on a judge's order and shall direct the

parties to appear before the court not later than ten days thereafter for the

purpose or purposes specifically stated therein of: scheduling a trial, considering

whether the filing of an answer is necessary, holding a hearing on the merits of

the complaint, or considering such other matters or performing such other acts as

the court may deem appropriate.

e. Service of tfie Summons and Complaint. A copy of the summons, the complaint

for contempt, and any accompanying affidavits shall be served, in hand, upon the

defendant in accordance with the provisions of Rule 4 of the Massachusetts Rules

of Civil Procedure unless the court orders some other method of service or notice.

f. Answer. Unless the court otherwise orders, the defendant shall serve an answer

within twenty days after service of the summons and complaint for contempt. The
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answer shall comply with the provisions of Rules 8, 9, 10 and 1 1 of the Massa-

chusetts Rules of Civil Procedure.

g. Discovery. A party, by motion, may seek an order permitting discovery. Such

motion shall set forth the particular need for discovery, the type of discovery

sought and the time required for obtaining the discovery. A motion for discovery

in a civil contempt proceeding may be heard on three days' notice.

h. Trial. The complaint for contempt shall be tried upon the facts in accordance with

Rule 52. The court shall find the facts specially and state separately its conclu-

sions of law thereon, and judgment shall be entered pursuant to Rule 58.

Rule 66. Receivers

Deleted

Rule 67. Deposit in Court

In an action in which any part of the relief sought is a judgment for a sum of money or

the disposition of a sum of money or the disposition of any other thing capable of

delivery, a party, upon notice to every other party, and by leave of court, may deposit

it with the court all or any part of such sum or thing. Money paid into court under this

rule shall be deposited and withdrawn in accordance with the provisions of any

applicable statute or rule.

Rule 68. Offer of Judgment
Deleted

Rule 69. Execution

Deleted

Rule 70. Judgment for Specific Acts: Vesting Title

If a judgment directs a party to execute a conveyance of land or to deliver deeds or

other documents or to perform any other specific act and the party fails to comply

within the time specified, the court may direct the act to be done at the cost of the

disobedient party by some other person appointed by the court and the act when so

done has like effect as if done by the party. On application of the party entitled to

performance, the clerk shall issue a writ of attachment against the property of the

disobedient party to compel obedience to the judgment. The court may also in

proper cases adjudge the party in contempt. If real or personal property is within the

Commonwealth, the court in lieu of directing a conveyance thereof may enter a

judgment divesting the title of any party and vesting it in others and such judgment

has the effect of a conveyance executed in due form of law. When any order or

judgment is for the delivery of possession, the party in whose favor it is entered is

entitled to a writ of execution upon application to the clerk.

Rule 71. Process in Behalf of and Against Persons Not Parties

When an order is made in favor of a person who is not a party to the action, he may

enforce obedience to the order by the same process as if he were a party; and, when

obedience to an order may be lawfully enforced against a person who is not a party,

he is liable to the same process for enforcing obedience to the order as if he were a

party.
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Rule 72. Accounts

a. Accounts With Written Assent. If a fiduciary files with his account: (1 ) the proper

filing fee; (2) the written assent or waiver of every person interested in the ac-

count, including every person entitled to notice pursuant to G.L. c. 206, sec. 24;

and (3) all tax receipts or tax waivers required by law, the court may forthwith

allow the account. If any interested person is either incompetent or under lawful

age, the conservator or guardian, as the case may be, shall sign the assent,

unless the account is in his own account.

b. Accounts Without Written Assent

( 1 ) Notice: Form. If the account of a fiduciary is filed for allowance with the proper

filing fee and all tax receipts or tax waivers required by law but without the written

assent of every person interested in the account, notice of the proceeding for

allowance of a fiduciary account shall be served in accordance with Rule 4 on

those persons required to be served by G.L. c. 206, sec. 24. The notice, which

may be in the form of a citation issued by the court with a return date pursuant to

General Rule 6 of the Probate Courts, shall state that any person having an

interest affected by the account:

(a) may (and, if he desires to preserve his right to file an objection, shall) file

an appearance in accordance with Rule 1 1(b)(2) on or before a date stated

in the notice;

(b) may, upon written request to the accountant (fiduciary) or counsel by

registered or certified mail, obtain without cost to himself, a copy of the

account, and may obtain a copy of the account on request, and may obtain

a copy of the account on request, subject to such terms, if any, as to costs

which the court may determine upon application of the accountant; and (C)

shall, if he desires to object to any item of the account, file within thirty days

after the date stated in the notice (or such other time as the court, on motion

with notice to the accountant, may order) a written statement of each such

item, together with the grounds for each objection thereto, a copy thereof to

be served upon the accountant pursuant to Rule 5.

(2) Guardian Ad Litem. Whenever the court shall, conformably to law, appoint a

guardian ad litem to represent any individual or class concerned in the account,

the accountant shall forthwith serve upon such guardian, without cost to the

guardian, a copy of the account and the notice. The guardian ad litem shall within

ninety days after the date stated in the notice file his report, serving a copy thereof

upon the accountant and any person who has filed an appearance; provided that

the court may upon ex parte application of the guardian ad litem extend the time

for filing such report for an additional twenty days or such further time as the

court, on motion with a notice to the accountant and any person who has filed an

appearance, may order.

(3) Failure to Object: Effect. If any person who has filed an appearance shall fail

to file an objection within the time specified by par. (b)(1) (c) of this rule, the court,

upon motion by the accountant, the guardian ad litem, or any person whose

objection is on file (with notice, as the case may be, to the person filing the

appearance, the accountant, the guardian ad litem, and any person whose

objection is on file), may order the appearance struck.
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(4) Objection: Effect. If, at any time, there shall have been filed either (A) an

objection pursuant to par, (b)(1)(C) of this rule; or (B) a guardian ad litem's report

containing an objection, the account shall thenceforth be regarded as contested,

and further proceedings shall be governed by the following rules, in addition to

this rule, and none other: Rules 4, 5, 6, 7(b)-(c), 10(a) (first sentence, except that

the caption shall retain the title and docket number of the underlying proceed-

ings), 11(a)-(d), 16, 26-37, 40, 42-46, 52-53, 57, 61-63, 65(a)-(d), 65.1, 67, 70-71,

77-83, and 85 of these rules and Rules 15, 25, 54, 56, 58, 59, 60, (except that the

provisions of G.L. c. 206, sec, 24, shall govern the granting of any relief under

Rule 60[b]; and Rule 60[b][3] shall not apply); 64, 68, and 69 of the Massachu-

setts Rules of Civil Procedure, Any reference in any of the specified rules to

"plaintiff" or "defendant," or to any particular type of pleading, shall not apply to

any proceeding under this rule, except that the word "pleading" as it may appear

in those rules shall be taken to include account, objection, or report, as the case

may be,

(5) Objection: Withdrawal; Striking.

(a) Any objection previously filed, whether by an interested person or a

guardian ad litem, may be withdrawn by filing a statement to that effect,

signed by the person or the guardian ad litem, as the case may be, or

counsel, and served on any person (including, as necessary, the guardian

ad litem) whose appearance is then on file. The conservator or guardian of

an incompetent interested person or the guardian of a minor shall sign for

the ward unless the account is his own account, (b) The court, upon motion

by the accountant, the guardian ad litem, or any person whose objection is

on file (with notice, as the case may be, to the accountant, the guardian ad

litem, and any person whose objection is on file) may order any objection

struck for failure to state a valid ground of objection, for frivolity, or for any

other similar reason,

(6) Contested Accounts: Hearings, The accountant, any person whose objection

is then on file, or the guardian ad litem may mark a contested account for hearing

or request that the court assign a hearing date; or the court may, of its own

motion, assign a hearing date.

(7) Uncontested Accounts, An account shall be regarded as uncontested if:

(a) It shall have been filed pursuant to par, (a) of this rule; or

(b) After the date stated in the notice (i) either no appearance shall be on

file or any appearance or objection previously filed shall have been with-

drawn or struck; and (ii) the report of the guardian ad litem, if any, shall be

on file and contain no objection.

Judgment on any uncontested account may be entered forthwith subject only to

the provisions of Rule 60 (except that the provisions of G,L, c, 206, sec. 24, shall

govern the granting of any relief under Rule 60[b]; and Rule 60[b][3] shall not

apply).

Rule 73. to 76. (Reserved)
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IX. Courts and Clerks
Rule 77. Courts and Clerks

a. Courts Always Open. Unless otherwise provided by law, the courts shall be

deemed always open for the purpose of filing any pleading or other proper paper,

of issuing and returning process, and of making and directing all interlocutory

motions, orders, and rules.

b. Clerk's Office. The clerks office for each county with a clerk or assistant clerk in

attendance shall be open during business hours on all days except Saturdays,

Sundays and legal holidays.

0. Filing Date of All Papers Received by Clerk. The clerk shall date-stamp all papers

whatsoever received by him, whether by hand or by mail. Any paper so received,

whether stamped or not, shall be deemed to have been filed as of the date of

receipt. If at any subsequent time, any party disputes the fact of such filing, the

court shall determine the question, taking whatever evidence it deems appropri-

ate. Proof of mailing shall constitute prima facie proof of receipt.

d. Notice of Orders or Judgments. Unless an order or judgment is entered in open

court in the presence of the parties or their counsel, the clerk shall immediately

upon the entry of an order or judgment serve a notice of the entry by mail in the

manner provided for in Rule 5 upon each party who is not in default for failure to

appear, and shall make a note in the docket of the mailing. Such mailing is

sufficient notice for all purposes for which notice of the entry of an order is

required by these rules; but any party may in addition serve a notice of such entry

in the manner provided in Rule 5 for the service of papers. Lack of notice of the

entry by the clerk does not affect the time to appeal or relieve or authorize the

court to relieve a party for failure to appeal within the time allowed, except as

permitted in Rule 4 of the Massachusetts Rules of Appellate Procedure, and

except as relevant to a motion for relief from judgment under Rule 60(b)(6) of

these rules.

e. Transmittal of Papers. At the direction of any judge of the court, the clerks for the

several counties shall transmit the papers in any action from one county to

another when a matter has been duly set down for hearing in a county other than

that in which the action is pending. Pleadings, motions, and papers to be filed in

such case shall be filed in the office of the clerk for the county in which the case is

pending. The clerk for the county in which the case is heard shall certify the

proceedings had in his county to the clerk for the county in which the case is

pending and, at the direction of any judge of the court, shall return to such clerk

all the papers, to be kept there on file.

Rule 78. Motion Day

The court shall establish regular times and places, at intervals sufficiently frequent for

the prompt dispatch of business, at which motions requiring notice and hearing may

be heard and disposed of; but a judge at any time or place and on such notice, if

any, as he considers reasonable may make orders for the advancement, conduct,

and hearing of such motions.

To expedite its business, the court may provide by order for the submission and

determination of motions without oral hearing upon brief written statements of reasons

in support and opposition.
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The court may require the filing of briefs, in such form and within such time as it may
direct.

Rule 79. Books and Records Kept by the Clerk and Entries Therein

a. Civil Docket. The clerk shall keep the civil docket and such separate dockets as

the law requires for actions to which these rules are made applicable and shall

enter therein each civil action to which these rules are made applicable. Actions

shall be assigned consecutive file numbers. The file number of each action shall

be noted on the folio of the docket whereon the first entry of the action is made. All

papers filed with the clerk, all process issued and returns made thereon, all

appearances, orders, and judgments shall be entered chronologically in the

docket on the folio assigned to the action and shall be marked with its file num-

ber. These entries shall be brief but shall show the nature of each paper filed or

writ issued and the substance of each order or judgment of the court and of the

returns showing execution of process. The entry of an order or judgment shall

show the date the entry is made.

b. Indices; Calendars. Suitable indices of the docket shall be kept by the clerk

according to law under the direction of the court.

c. Other Books and Records of the Clerk. The clerk shall also keep such other books

and records as may be required by law or by direction of the court.

d. Land ColvaT. Deleted

Rule 80. Stenographic Report or Transcript

a. Evidence in Subsequent Trial. Whenever the testimony of a witness at a trial or

hearing which was officially stenographically reported is admissible in evidence at

a later trial, it may be proved by the transcript thereof duly certified by the person

who reported the testimony.

b. Part of Record on Appeal. A transcript, duly certified by the person officially

reporting the testimony, shall be considered part of the record on appeal. The trial

court need not appoint said person a commissioner to report the evidence.

c. Sound Recording. A transcript prepared from a recording made by a sound

recording device shall be admissible in the circumstances of paragraph (a) and

shall be considered part of the record on appeal in the circumstances of para-

graph (b) if it is certified by a justice of the court in which the recording was

made.

X. General Provisions
Rule 81. Applicability of Rules

a. Applicability in General. These rules apply to all cases described in Rule 1 above.

b. Writs Abolished. The following writs are abolished: audita querela; certiorari; entry;

error; mandamus; prohibition; quo warranto; review; and scire facias. In any

action seeking relief formerly obtainable under any such writ, procedure shall

follow these rules.

c . Trial of Framed Jury Issues. Deleted

d. Terminology in Statutes. In applying these rules to any proceedings to which they

apply, the terminology of any statute which also applies shall, if inconsistent with
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these rules, be taken to mean the analogous device or procedure proper under

these rules.

Procedure Not Specifically Prescribed. When no procedure is specifically

prescribed, the court shall proceed in any lawful manner not inconsistent with the

Constitution of this Commonwealth, these rules, or any applicable statute. In Child

in Need of Services cases tried to a jury, those rules in the Massachusetts Rules

of Civil Procedure which relate to juries shall be applicable.

Actions Removed, Transferred or Appealed from Another Court. Deleted

Actions Transferred or Remanded to District Court. Deleted

The following definitions for purposes of these rules apply to terms as appearing

in Mass.R.Child Wei. P.:

(1) Clerk includes Clerk of District Court, Juvenile Court, and Register of Probate.

(2) Justice includes judges of District Court, Juvenile Court, and Probate Court.

(3) Chief Justice includes the Chief Justices of the District Court, Juvenile Court,

and Probate Court.

(4) Superior Court includes District Court, Juvenile Court, and Probate Court.

(5) The word "complaint" includes "petition."

(6) , (7) and (8) deleted

(9) In matters in any court department, forms, where prescribed, will be required

in lieu of pleadings.

Rule 82. Jurisdiction and Venue Unaffected

These rules shall not be construed to extend or limit the jurisdiction of the courts or

the venue of actions therein.

Rule 83. Supplemental Rules

Any court whose procedure is regulated in whole or in part by these rules may from

time to time make and amend supplemental rules, or continue in force existing rules,

governing its procedure not inconsistent with these rules. In instances not provided

for by the rule, each said court may regulate its practice in a manner not inconsistent

with these rules and the said supplemental rules.

Rule 84. Forms
Rule 84 has been reserved pro tern.

Rule 85. Title

These rules may be known and cited as the Massachusetts Rules of Child Welfare

Procedure (Mass.R.Child Wei. P.)

Rule 86. Appeals

Notwithstanding the Massachusetts Rules of Appellate Procedure, when an appeal is

filed in any case hereunder, where counsel has been assigned for any party, the

Clerk of the division shall forthwith send a copy thereof to the Committee for Public

Counsel Services. The notice shall include name, address, and telephone number of

all trial counsel, date of entry of the judgment, decree, or order appealed from, and

the date the notice of appeal was entered.
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D. Alternative and Dissenting Views

All alternative or dissenting views offered by Commission members are listed below

and presented in this section in their entirety:

1 . Minority view submitted by Honorable James M. Cronin, Juvenile Court Depart-

ment, joined by James C. Doyle, Jr., Esq.

2. Alternative view of the consolidation of cases, submitted by Honorable Elaine M.

Moriarty, Probate and Family Court Department, joined by Gail Garinger, Esq.

3. Proposed Uniform Rules of Procedure pertaining to filing, service of process, and

pleadings, submitted by Jinanne Elder, Esq.

4. Matters pertaining to Court Appointed Special Advocate (CASA), submitted by

Elizabeth A. Dyjak.

5. Minority view submitted by Margaret S. Fearey, Esq.

Minority View
Hon. James M. Cronin

Juvenile Court Department

(Joined by James C. Doyle, Jr., Esq.)

I strongly disagree with the major recommendations set forth in this Final Report.

Despite the sweeping promise of its title, the Commission's assigned task was

considerably more modest. The Commission was given the task of identifying, and

proposing remedies for deficiencies in the administration of civil legal proceedings

involving children. During the pendency of the Commission's work, the Massachu-

setts General Court enacted, and the Governor signed into law, two major bills

containing substantial reforms in this area. Incredibly, the Commission in this report

pays scant attention to the two reform statutes, giving them little more than a page of

text in all. This is all the more remarkable because the problem which gave rise to this

Commission, is the same problem addressed by the reform statutes. That problem is

the delay in hearing civil legal proceedings concerning the custody and welfare of

children, particularly state intervention cases under Chapter 119 and Chapter 210.

Furthermore, instead of proposals which would expedite these proceedings, the

Commission has put together a hodgepodge of contrary proposals, many left over

from earlier studies. Some of these proposals, like those which grant additional

procedural rights to parents accused of neglect or abuse, would have a substantial

tendency to make these proceedings more protracted and more expensive. Another

proposal calls for the elimination of child in need of services cases, in effect, denying

a substantial number of troubled families access to the courts. Such proposals are no

remedy to the perceived problem, and are contrary to the spint and the letter of the

Supreme Judicial Court's stated policy on the future of the courts.

The two reform statutes are Chapters 303 and 379 of the Acts of 1992. By making

the Juvenile Court Department statewide, by adding twenty-one (21 ) judges to hear

juvenile court cases, by adding termination of parental rights as a potential remedy in
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care and protection cases, and by establishing permanency planning guidelines and

timetable, the legislature has effectively addressed many of the court management

recommendations (p. 28 et seq.) and yet these recommendations, largely in place

before the statutes were enacted, remain in the report, unchanged.

The representative from the Committee for Public Counsel Services ("CPCS") on the

Commission recognized the enormous impact of these statutes in January of 1993

and indicated that CPCS would treat all care and protection cases under the statutes

like "first degree murder cases", that is in a fully adversarial manner in the traditional

sense, with no agreements on evidence, no stipulations, exhaustive discovery, and

trial on all issues in a continuing search for reversible error. I am informed that

subsequent MCLE/CPCS mandatory training sessions for private counsel have

followed this theme.

Some of the recommendations of this report give CPCS some aid and encourage-

ment in this area. The recommendation of rules patterned on the Rules of Civil

Procedure, with discovery on demand, would greatly extend the scope of care and

protection litigation. Since virtually everybody involved in these cases, including

parties, lawyers, and witnesses, is being paid by the Commonwealth, the consequent

expense would be considerable. Even worse, the unlimited use of depositions would

incur not only considerable additional expense, but would deprive the Department of

Social Services of its most important resource, by tying up social workers and other

service providers in lawyers' offices to the detriment of their other duties.

I respectfully suggest that both the tactics and the loss of resources are unnecessary.

There is virtually no need for additional discovery in these cases. Under current

practice, D.S.S. provides the court, and all opposing parties, with its entire case in

writing. Opposing counsel are also entitled by regulation to the complete D.S.S.

record' of their client, with all social worker notes. Consequently there are no sur-

prises in the trial of these matters. Moreover, the care and protection statute still sets

a minimal standard of parenting, and remains remedial. One doesn't have to be a

very good parent to pass muster, and, if a parent can control his or her behavior, and

comply with an appropriate service plan, it is easier to win these cases by coopera-

tion than by litigation.

CPCS likes to refer to these cases as state intervention in the constitutionally pro-

tected liberty interests of parents. That's a correct but abstract description. A typical

care and protection parent has many, if not all, of the following characteristics: She is

a young woman, who was a troubled child herself and who became a mother in her

teens. She is a high school drop-out, who has endured a number of relationships

with abusive and substance abusing males. Her children have different fathers. She

has no record of employment and is dependent on public assistance. She has a

polydrug substance abuse problem, and has brought herself to the attention of the

authorities by episodes of criminal activity and complete parental incompetence.

Such a client needs proper advice and services, not an elaborate adversarial

defense of her way of life.

The impact of rules based on the Rules of Civil Procedure cannot be understated.

During my career, such rules have increased the scope and cost of litigation in every
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court in which they have been tried. In the Probate Court, their use has led to a

substantial increase in pro se litigation, and, overall, their use and consequent

increased expense has been responsible for the dramatic growth in alternative

dispute resolution. In those other courts, the parties were subject to one very real

constraint, they had to pay for the costs of depositions thennselves. In these pro-

ceedings, where the legal expenses of virtually all of the parties are paid by the

Commonwealth, there is no such constraint.

The Supreme Judicial Court in its landmark policy statement Reinventing Justice

2022: Report of the Chief Justice's Commission on the Future of the Courts clearly

recognized that fitting all disputes Into one fully adversarial mold was not the future of

the courts. That report calls for user-oriented justice, and fitting the forum to the

dispute. I respectfully suggest that the Rules of Child Welfare Procedure contravene

that policy statement, and should not be implemented.

Nor are the proposed rules the only burden sought to be imposed by this Commis-

sion. The court management recommendations and proposed administrative orders

impose substantial and wholly unnecessary additional burdens on trial judges,

administrative judges, the Chief Administrative Justice for Administration and

Management, and the appellate courts. For example, the Commission recommends

that on both ex parte temporary custody orders and post hearing custody orders, the

judge shall file "specific written findings." (p. 46, 48). Assuming other juvenile court

judges have caseloads similar to mine, this would add over three hundred written

decisions to a trial judge's workload per year. The Commission also recommends a

new interlocutory appeal from such custody orders, another expensive and time-

consuming legal proceeding. The Commission, in several places in the report,

recognized that child welfare cases are already time-consuming, and delays in

hearing them may be due to their complexity and the press of other court business.

The Commission, however, failed to see that by increasing the scope, complexity

and expense of child welfare litigation, one is not solving the problem but is, in effect,

giving a glass of water to a drowning man.

Even worse that its cavalier disregard of new state laws, and its desire to fit all

juvenile civil litigation into one expensive and time-consuming mold, is the

Commission's confused proposal to eliminate child in need of services cases

("CINS"). CINS cases deal with the status offenses of truancy, habitual school

offender, stubborn child and runaway child. Central to the concept of a Juvenile

Court, CINS cases permit a judge to bring a child who is demonstrating serious anti-

social behavior before the court with his parent(s), in order to evaluate the problem,

and make appropriate referrals. It is preventive work, and if a court gets CINS cases

early enough, it can make a difference. A majority of CINS cases, in courts which

pay attention to them, have successful conclusions. It is well known that most

delinquents and most abusive and neglectful young parents start out by demonstrat-

ing CINS-type behavior. There is no serious dispute with the proposition that the

earlier you intervene in a troubled child's life, the more likely you are to succeed. At

every conference on juvenile justice I have ever attended, the professionals working

with children have agreed that preventive intervention is a critical component of a

juvenile justice system.
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This Commission takes the opposite tack. They say D.S.S. and the schools will take

care of these children. I strongly disagree. If we abolish CINS cases, the "street" will

take care of these children, and we know only too well what that means.

CINS cases are nontraditional and usually non-adversarial litigation. The judge's role

is also nontraditional. Much of the Commission's motivation in making this proposal is

its bias in favor of traditional fully adversarial litigation. If we throw away a critical

component of our juvenile justice system because a few people like full-blown

litigation for its own sake, we are making a serious error. In contrast, the landmark

policy statement on the future of the courts. Reinventing Justice, 2022, used a CINS

type case to demonstrate the flexible approach to justice needed in the future (p. 7,

8). The authors of that report, unlike the authors of this report, recognized that

denying troubled families access to the courts for such problems, would be a denial

of justice.

My opposition to this report, however, is based not only on its negative impact on the

Juvenile Court in general, but on its complete irrelevance to the real issues in juvenile

justice. The underlying problem that faced both this Commission and the Special

Commission on Foster Care is the same, a flood tide of families and children in

trouble. And, most frightening of all, this growth of problem families and children has

occurred during a decade when the juvenile population was steadily declining. This

growth has also led to what the man or woman in the street would consider to be the

principal problem in the area of juvenile justice, the growth in juvenile violence.

As a society, we recognize and deplore the breakdown in the family that has oc-

curred over the past 30 years, and the consequent breakdown in the communities

and the culture at large, but that's about all we've done. We have made no departure

from the entitlement programs, the laws and the "reforms " that have enabled this

breakdown of the family. No serious anthropologist would contend that we are taking

effective steps to redress this problem.

The criminal courts and the family courts were once the place where the moral law of

the community was enforced, but there is little moral content in our family law any-

more. I have noticed that the loss of AFDC funding, which occurs when children are

removed in a care and protection case, often acts as a powerful incentive to a long-

time addict to clean up her act. But any attempt to write further moral incentives into

the welfare laws results in howls of protest, and threats of lawsuits from legal entities

funded, I suspect, in whole or in part by public funds.

Both this Commission's work and that of the Governor's Special Commission on

Foster Care illustrate that "reform" as they understand it, is simply more of the same.

This Commission recommends giving parents accused of abuse and neglect

additional procedural rights in litigation, and in general, spending more money and

creating additional paperwork on child welfare cases. The Governor's Commission

would essentially make D.S.S. services an entitlement program, funded to meet the

needs of their clients regardless of cost. Recently, a reporter from the Boston Globe

did a phone interview with a welfare mother, who had seventeen children, and other

descendants, almost all of whom were on some form of public assistance. As the

reporter questioned this woman about each of her progeny and his or her connection
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to public assistance, she grew restive. Finally he asked her what message she

wanted him to give to the taxpayers who were footing the bill for her extended family

at an annual cost in excess of $750,000.00 As she hung up the phone, she report-

edly said "Just tell them to keep paying." It took her six words to say what both

Commissions recommended in four volumes.

The legal scholar, Morton J. Horwitz concluded in his book The Transformation of

American Law 1870-1960. Oxford University Press, New York (1992) p. 272.

Until we are able to transcend the American fixation with sharply separating law

from politics, we will continue to fluctuate between the traditional polarities of

American legal discourse, as each generation continues frantically to hide behind

unhistorical and abstract universalisms in order to deny, even to itself, its own

political and moral choices.

The Supreme Judicial Court, according to Reinventing Justice, 2022, is awaiting this

report as a blueprint for the juvenile justice system of the future. Even on its own

modest terms, this report is a blueprint for juvenile justice disaster. However, even if it

had addressed all of the technical issues in the practical and flexible manner called

for in 2022, in my opinion, it still would not have served as that blueprint. To do that, it

would have to call for a restoration of moral content to our family law, and a genuine

reform of the child welfare system. Without such a call, the area of juvenile justice will

continue to be a runaway growth industry.

Alternative View of the Consolidation of Cases
Hon. Elaine M. Moriarty

Probate & Family Court

(Joined by Gail Garinger, Esq.)

After reviewing the recent draft of the Juvenile Justice Commission Report, I offer the

following comments on the proposed administrative order for Interdepartmental

transfer and consolidation of related child welfare cases:

While I support the concept of a single judge hearing pending related cases as

much as possible, this proposal for consolidation, as currently drafted, will not

eliminate the time delays complained of in the current procedure, and may well

create greater delay and difficulty tracking cases.

Without a computer system among the various Court departments, it is difficult to tell

what number of cases will result in automatic consolidation, though the perception is

a large volume of cases will have related pending pleadings on file in different courts

(e.g. 210's in Probate Court with prior custody or care and protection cases filed in

Juvenile or District Court).

The proposed rule requires automatic transfer of a subsequent action to the Court

which has the first filed related case. Since most of the child welfare cases seem to

originate in the Juvenile Court (and then a 210 or guardianship is filed in Probate
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Court) there is likely to be an extensive automatic transfer of cases in only direction,

thereby over-burdening one court department. The result is likely to be that some of

these cases will then have to be transferred back in order to more equitably apportion

the case load and improve the ability to adhere to time standards. The proposed

consolidation procedure will likely require additional resources in both the administra-

tive office as well as the Clerks' and Registers' offices to track and process just the

"transfer" cases.

I suggest an earlier proposal under committee discussion would be more effective, to

wit, that the two Judges involved from respective Courts decide after the return day,

which of them should hear it and notify counsel and the respective court chiefs. If

there is no objection to their decision within 10 days, that particular case would be

automatically consolidated for hearing only. This would be more expeditious; it would

enable the two judges to determine immediately who is the most involved with the

family and who can schedule most quickly. Such procedure would require fewer

additional resources in administrative staff and would keep the cases more on line

with other time standards in the report. It would also avoid a large volume of cases

being transferred in one direction, e.g. to Juvenile Court.

There also needs to be some clarification of time frames under the proposed rule.

The rule does not say at what time the transfer is to be made, though from committee

discussion it appears a case would be transferred upon actually filing the Rule IV

affidavit at commencement of the case. If this is so, which Court would be respon-

sible for issuing the citation: is it intended that the case be transferred, for example,

from the Probate Court to the Juvenile Court, before service on the defendants; if so

there is a significant possibility that appearances and objections will be filed in one

court while papers are already transferred to the original court thereby creating the

risk of appearances not being timely received and docketed.

The proposed order further provides that a party may, within 15 days of receipt of

notice of assignment (which Court sends this), suggest a different assignment; is this

within 15 days of filing the affidavit (in which case the parties will not have even been

served with process) or 15 days from the time the original court receives the trans-

ferred papers. Is there to be an opportunity to object to transfer before the actual

transfer of the case. Is it necessary to transfer the case for all purposes, as opposed

to consolidating it for hearing only.

The order further provides any party may, within 15 days of objection, support or

oppose any other party's objections to automatic transfer. If there are no objections

CJAM issues final assignment within 30 days of initial assignment, or 45 days if

contested.

Is the case then transferred back to the Court from which pleadings were transferred,

if the CJAM agrees with the objections?

Under this system it may take 45 days in a contested case, (if, as it appears, the

activating date for all these time frames is the date of filing) for assignment of a

Judge. It must be noted that the return day of the citation is as much as sixty days or
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more from filing (to allow for services by publication particularly if one of the parties is,

as frequently happens, of parts unknown). Service will not have been made within

this 30 or 45 day frame in many cases.

If such a rule were to be adopted, I suggest it would be better procedure if the

activating date before a case were transferred to another Court were the return date

or status conference date. This would allow for service on the parties, appearances

to be docketed and counsel to be appointed and determination of possible objec-

tions to transfer.

While the report offers many important recommendations to timely expedite the

hearing of child welfare cases, I urge that if these time frames are to be standards

against which the judicial system's effectiveness is to be measured, there must be

strong emphasis on the need for a financing commitment to fund the system at a

level adequate to handle the increasingly large volume of cases in a timely manner.

This includes supplying sufficient Judges, support staff, court appointed attorneys,

stenographers, mental health services for needed evaluations; computer resources

for case tracking, etc. As you know in Suffolk Probate & Family Court alone some 790

petitions to dispense with parental consent to adoption, for custody, and petitions for

adoption were filed in 1993 to be heard by only three Judges.

Proposed Uniform Rules of Child Welfare Procedure
Jinanne Elder, Esq.

Rule 3. Commencement of Action

An action covered by these rules is commenced by 1 )
mailing to the clerk of the

proper court a complaint and any entry fee prescribed by law, or 2) by filing such

complaints and entry fee with such clerk.

Comment: This is the same as RCP 3 except the last sentence is deleted and the

requirement that mail filing be by certified mail is deleted.

Rule 4. Process

a. Summons, issuance. Upon commencing the action, the plaintiff/petitioner or his

attorney shall cause a copy of the petition or complaint and a summons to be

served on the defendant in accordance with the provision of subdivision (c) of

this rule. Upon request of the plaintiff, separate or additional summons shall issue

against any defendant. The summons may be procured in blank from the clerk,

and shall be filled in by the plaintiff or the plaintiff's attorney in accordance with

Rule 4(b).

Comment: R. 4(a) is the same as RCP R. 4(a) except that reference to delivery for

service to the sheriff, et al., is deleted. Also, this version uses the terms "complaint"

for "petition", "plaintiff" for "petitioner" and "defendant" for "respondent".

b. Form. The summons shall bear the signature or facsimile signature of the clerk;

be under the seal of the court; be in the name of the Commonwealth of Massa-
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chusetts; bear teste of the first justice of the court to which it shall be returnable

who is not a party; contain the name of the court and the names of the parties; be

directed to the defendant; state the name and address of the plaintiff's attorney, if

any, otherwise the plaintiff s address, and the time within which these rules require

the defendant to appear and defend; and shall notify him that in case of his failure

to do so judgment may be rendered against him for the relief demanded in the

complaint.

Comment: R. 4(b) is identical to RCP r. 4(b) except judgment "by default" is deleted.

c. By whom served. Service of all process shall be made by the plaintiff's attorney;

by a disinterested person; by any other person duly authorized by law; by some

person specially appointed by the court for that purpose; or in the case of service

of process outside the Commonwealth, by an individual permitted to make

service of process under the law of this Commonwealth or under the law of the

place in which the service is to be made, or who is designated by a court of this

Commonwealth. A subpoena may be served as provided in Rule 45. Notwith-

standing the provisions of this paragraph (c), wherever in these rules service is

permitted to be made by certified or registered mail, the mailing may be accom-

plished by the party or his attorney.

Comment: R. 4(c) is identical to RCP 4(c) except reference to service by a sheriff,

deputy sheriff or special sheriff is deleted. In addition, service is permitted by

plaintiff's attorney.

d. Personal Service within the Commonwealth. The summons and a copy of the

petition or complaint shall be served together. The plaintiff shall furnish the person

making service with such copies as are necessary. Service shall be made as

follows:

( 1 ) Upon an individual by (a) delivering a copy of the summons and of the

complaints to him personally; or (b) by delivering a copy of the summons and of

the complaint to an agent authorized by appointment or by statute to receive

service of process, provided that any further notice required by such statute be

given; or (c) by mailing postpaid, by registered or certified mail, a copy of the

citation to the last known address of each of the parents and by publishing a copy

thereof in accordance with the terms of the order of notice by publication. If the

person authorized to serve process makes return that after diligent search he can

find neither the defendant, nor defendant's last and usual abode, nor any agent

upon whom service may be make in compliance with this subsection, the court

may on application of the plaintiff issue an order of notice in the manner and form

prescribed by law. In the event that the identity of a parent is unknown, service

shall be made by publishing a copy thereof in accordance with the terms of the

order of notice of publication.

(2) Upon a domestic corporation (public or private), a foreign corporation subject

to suit within the Commonwealth, or an unincorporated association subject to suit

within the Commonwealth under a common name; by delivering a copy of the

summons and of the complaint to an officer, to a managing or general agent, or to

the person in charge of the business at the principal place of business thereof

within the Commonwealth, if any; or by delivering such copies to any other agent
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authorized by appointment or by law to receive service of process, provided that

any further notice required by law be given. If the person authorized to serve

process makes return that after diligent search he can find no person upon whom
service can be made, the court may on application of the plaintiff issue an order

of notice in the manner and form prescribed by law.

(3) Upon the Commonwealth or any agency thereof by delivering a copy of the

summons and of the complaint to the Boston office of the Attorney General of the

Commonwealth, and, in the case of any agency, to its office or to its chairman or

one of its members or its secretary or clerk. Service hereunder may be effected

by mailing such copies to the Attorney General and to the agency by certified or

registered mail.

(4) Upon a county, city, town or other political subdivision of the Commonwealth

subject to suit, by delivering a copy of the summons and of the complaint to the

treasurer or the clerk thereof; or by leaving such copies at the office of the

treasurer or the clerk thereof with the person then in charge thereof; or by mailing

such copies to the treasurer or the clerk thereof by registered or certified mail.

(5) Upon an authority, board, committee, or similar entity, subject to suit under a

common name, by delivering a copy of the summons and of the complaint to the

chairman or other chief executive officer; or by leaving such copies at the office of

the said entity with the person then in charge thereof; or by mailing such copies

to such officer by registered or certified mail.

(6) In any action in which the validity of an order of an officer or agency of the

Commonwealth is in any way brought into question, the party questioning the

validity shall forthwith forward to the Attorney General of the Commonwealth by

hand or by registered or certified mail a brief statement indicating the order

questioned.

Comment: R 4(d) is identical to RCP 4 (d) except that service by leaving the com-

plaint and summons at the last and usual place of abode is deleted; service by

registered or certified mail, coupled with publication, is added; and service by

publication only on an unknown parent is added.

e. Same: Personal Sen/ice Outside the Commonwealth. When any statute or law of

the Commonwealth authorizes service of process outside the Commonwealth, the

service shall be made by delivering a copy of the summons and of the complaint:

(2) in any appropriate manner prescribed in subdivision (d) of this Rule; or (2) in

the manner prescribed by the law of the place in which the service is made for

service in that place in an action in any of its courts of general jurisdiction; or (3)

by any form of mail addressed to the person to be served and requiring a signed

receipt; or (4) as directed by the appropriate foreign authonty in response to a

letter rogatory; or (5) as directed by order of the court.

Comment: Rule 4(e) is identical to RCP 4(e).

f. Retum. The person sen/ing the process shall make proof of service thereof in

writing by affidavit to the court promptly and in any event within the time during

which the person served must respond to the process. Proof of service outside

the Commonwealth may be made by affidavit of the individual who made the

service or in the manner prescribed by the law of the Commonwealth, or the law
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of the place in which the service is made for proof of service in an action in any of

its courts of general jurisdiction. When service is made by mail, proof of service

shall include a receipt signed by the addressee or such other evidence of

personal delivery to the addressee as may be satisfactory to the court. Any such

proof of service filed stiall recite with specificity the manner in which and the

place at which service was made. Failure to make proof of service does not

affect the validity of the service.

Comment: R. 4(f) is identical to RCP 4(f) except that reference to sheriffs et al is

deleted and the requirement that proof shall be made by affidavit, which is required in

the RCP for all persons other than sheriffs, is inserted in the first sentence. In addi-

tion, the requirement for specifying the manner and place of service was added.

g. Amendment. At any time in its discretion and upon such terms as it deems just,

the court may allow any process or proof of service thereof to be amended,

unless it clearly appears that material prejudice would result to the substantial

rights of the party against whom the process is issued.

Comment: R. 4(g) is identical to RCP 4(g).

h. Certain Actions in Probate Courts: Service. Notwithstanding any other provision of

these rules, in actions for the allowance of accounts, service may be made in

accordance with G.L. c.215, 46, in such manner and form as the Court may

order.

Comment: This is the same as RCP 4(h) except that reference to petitions for

instructions is deleted and provision for allowance of probate accounts is not limited

to Probate Courts.

i. Land Court. Deleted.

j. Summons: Time Limit for Service. If a service of the summons and petition or

complaint is not made upon a defendant within the Commonwealth within 30 days

after the filing of the petition or complaint, or, in the event the defendant is outside

the Commonwealth, within 60 days after the filing of the petition or complaint, the

action may be dismissed as to that defendant by the court without prejudice

unless the party on whose behalf such service was required demonstrates good

cause as to why such service was not made within that period.

Comment: This rule differs from RCP 4(j) by imposing shorter time limits for service

and imposing different time limits for service within and without the Commonwealth. It

also alters the dismissal provision by making it discretionary rather than mandatory

and permitting the plaintiff the opportunity to demonstrate good cause for failure to

make timely service.

Rule 7. Pleadings Allowed: Form of Motions

a. Pleadings. There shall be a complaint or petition and except as provided by law

an answer or objection. No other pleading shall be allowed, except as the court

may order.

Comment: This simply reinserts RCP 7(a), the requirement for a complaint and for an

answer or objection. It deletes third party pleading and prohibits any other pleadings
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except as the court may permit. The remainder of R.7 as contained in the R. Child

Welf. Proc. is the same.

Rule 8. General Rules of Pleading

a. Claims for Relief. A pleading which sets forth a claim for relief shall contain (1 ) a

short and plain statement of the claim showing that the pleader is entitled to relief,

(2) a statement of the source of the court's jurisdiction, and (3) a demand for

judgment for the relief to which he deems himself entitled. Relief in the alternative

or of several different types may be demanded.

Comment: This rule is reinserted but deletes reference to third party claims.

b. Defenses: Form of Denials. A party shall state in short and plain terms his

defenses to such claim asserted and shall admit or deny the averments upon

which the adverse party relies. If he is without knowledge or information sufficient

to form a belief as to the truth of an averment, he shall so state and this has the

effect of a denial. Denials shall fairly meet the substance of the averments

denied. When a pleader intends in good faith to deny only a part or a qualifica-

tion of an averment, he shall specify so much of it as is true and material and shall

deny only the remainder. Unless the pleader intends in good faith to controvert

all the averments of the preceding pleading, he may make his denials as specific

denials of designated averments or paragraphs, or he may generally deny all the

averments except such designated averments or paragraphs as he expressly

admits; but, when he does so intend to controvert all its averments, he may do so

by general denial subject to the obligations set forth in Rule 1 1

.

Comment: This is identical to RCP 8 (b) except reference to signatures to an

instrument and to public ways is deleted.

c. Affirmative defenses. In pleading to a preceding pleading, a party shall set forth

affirmatively duress, estoppel, fraud, illegality, laches, release, res judicata,

waiver, and any other matter constituting an avoidance or affirmative defense.

Comment: This is identical to RCP 8(c) except it deletes reference to contract, tort,

statute of limitations and discharge in bankruptcy defenses and counterclaims.

d. Effect of Failure to Deny. Deleted.

Comment: This is also deleted in the R. Child Welf. Proc. as well as in the R. Dom.

Rel. P.

e. Pleading to be concise and direct; consistency.

(1) Each averment of a pleading shall be simple, concise, and direct. No

technical forms of pleading or motions are required.

(2) A party may set forth two or more statements of a claim or defense alterna-

tively or hypothetically, either in one court or defense or in separate counts or

defenses. When two or more statements are made in the alternative and one of

them if made independently would be sufficient, the pleading is not made
insufficient by the insufficiency of one or more of the alternative statements. A

party may also state as many separate claims or defenses as he has regardless
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of consistency and whether based on legal or equitable grounds. All statements

shall be nnade subject to the obligations set forth in Rule 1 1

.

Comment: Same as RCP 8(e).

f. Construction of pleadings. All pleadings shall be so construed as to do substan-

tial justice.

Comment: Same as RCP 8(f).

Matters Pertaining to Court Appointed Special Advocate
Elizabeth Dyjak, LCSW

After almost 6 years with the CASA Program of Springfield, MA I will be resigning as

Project Director on March 18, 1994 to pursue other endeavors.

As Director I have observed and experienced many inequities of the use of CASA
volunteers in the Massachusetts court system and feel the Commission needs to

address these inequities in the final report.

While the CASA volunteers in Springfield Juvenile Court advocate for the best

interests of children involved in Care & Protection, CHINS, and Delinquencies, other

CASA programs may be advocating in only Care & Protection cases which does not

provide a continuity of services throughout the courts that utilize CASAs. I would like

to suggest some kind of uniformity regarding the use of CASAs.

Funding for CASA Programs is clearly one of the most pressing problems being

faced by individual CASA programs. There is a continuing decrease in funding

sources with the majority of the programs relying solely on dwindling grant monies

and private donations. Without financial support, I'm afraid CASA will remain at status

quo without any opportunity to expand its' services or even worse not able to con-

tinue at all.

The systemic failures (i.e. overloaded DSS caseloads, lack of staffing and inadequate

funding) that result in children "falling through the cracks" demand our immediate

attention. The problems of our society continue to escalate and our children need

their voices heard more than ever and CASA can be a way to make a difference.

CASA has proven to be an integral and effective means of successfully serving

children and families nationwide. For that reason, it is imperative that secure funding

and consistency of service delivery be supported throughout the Commonwealth.

I feel that a decision must be made regarding the utilization of CASAs and full support

be given in order for the program to continue its' existence.

In conclusion, my recommendations are intended to improve services for children

and families and the community at large with the hope that the Juvenile Justice

Commission will include in its final report recommendations that would include secure

funding and consistency of service delivery for all CASA programs within the Com-

monwealth of Massachusetts.
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Minority View
Margaret S. Fearey, Esq.

Although there is much in this Report that I as a child advocate can applaud, I

oppose those portions of it that will, in nny view, unnecessarily burden children in the

name of arid procedural "reforms." In general, the court management suggestions

contained in Section II. B. of the Report are good ones that will improve the fair

resolution of child welfare cases within a reasonable period of time in the best interest

of the child. The recommendations regarding judicial assignment and scheduling,

inter alia, are crucial to effective implementation of the reforms enacted by the

General Court in Chapter 303 of the Acts of 1992. However, certain other proposals,

principally the recommendation to adopt elaborate Rules of Child Welfare Procedure

("Proposed Rules"), will only provide further opportunity for delay of child welfare

cases, intentionally or unintentionally, with no corresponding benefit to the children

who are before the court.

To begin with the Proposed Rules, I must object to the introduction of a cumbersome

set of rules that cannot but further delay already excessively protracted proceedings,

most likely to the detriment of children and without significant benefit to any of the

parties. Thus, I join in so much of Judge Cronin's dissent as questions the wisdom

of applying, in effect, the Massachusetts Rules of Civil Procedure ("MRCP"), mutatis

mutandis, to child welfare cases. Not unlike the Federal Rules of Civil Procedure

upon which they are based, the MRCP are not without significant deficits, even when

applied to the proceedings for which they were principally designed, significant civil

litigation in Superior ("adult") court. The discovery rules in particular are as often

used to obstruct and delay proceedings as to fulfill their intended function of avoiding

surprise at trial.

Child Welfare cases are already distinguished by the extremely full documentary

discovery that the Department of Social Services ("DSS") is obligated to provide from

the inception of the case upon request of the respondent(s). In effect, DSS is already

subject to the extremely full initial documentary discovery required under the new

Federal Rules. Needless to say, the respondents in a child welfare case (parents) are

not subject to similar discovery requirements. Under current law and practice, any

party may depose another or another's witnesses by leave of court. Allowing a party

to depose another at will, as the Proposed Rules permit, will only tie up DSS social

workers in what are likely to be generally useless depositions. The effect would be

needlessly to burden a social services system that already has insufficient time and

resources to provide basic services for families in trouble. Is it better for children and

parents to have a DSS social worker making the contacts required to access

needed services or playing intellectual games with parents' counsel at deposition? If

depositions are truly needed, they can be obtained now without the Proposed Rules.

Giving effect to the Proposed Rules will only encourage counsel to notice depositions

because they are easily available and because of some concem for appearing

diligent, not because the discovery is truly needed.
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Secondly, I must object to the curious suggestion that a child welfare court entering a

temporary ex parte custody order must file written findings before the order can be

effective. (See Proposed Administrative Order 4 and supporting text.) This require-

ment, together with the companion suggestion that DSS file proposed findings, will be

extremely burdensome to the courts and the Department with no corresponding

rational benefit to any party and with the almost certain risk of serious harm to the

child who would be the subject of the order and/or to those children already before

the court whose cases would be delayed because of the need to devote scarce

judicial and clerical resources to the filing of written findings in the temporary custody

case. Ex parte orders are by their very nature based on uncontroverted evidence;

the court has before it only the Department's petition, affidavit and motion for tempo-

rary custody. The court's granting of temporary custody is perforce based upon the

facts alleged in the affidavit, and requiring the court to so recite in written findings is

an arid formal exercise only.

Finally, I note my support for Judge Elaine M. Moriarty's lucid comments on the

proposed interdepartmental transfer and consolidation orders (Proposed Trial Court

Rule IV ), as well as for Ms. Dyjak's call for stable funding for Court Appointed Special

Advocate (CASA) programs throughout the Commonwealth. The CASA programs

have proven themselves indispensable in assuring that children are not lost in the

often acrimonious disputes between parents and the Department. Often, despite the

presence of an attorney for the child, the CASA is the only effective voice for the child

before the court. This lonely voice should not be silenced for lack of funding.
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Section III: Data Collection and Analysis

A. Introduction

Problems and concerns in Massachusetts pertaining to non-delinquent juvenile

nnatters have been investigated and reported in numerous studies or reports pre-

pared during the past two decades. This material was reviewed thoroughly by the

Commission dunng the course of its deliberations.

In order to confirm anecdotal material and assess current case management and

case docketing capabilities, a sample of cases from two calendar years have been

analyzed. This section of the report contains a brief summary of the major findings.

Due to the variations in record-keeping, the unavailability of case-specific data, and

the limitations of the sampling, no empirically-based projections or conclusions

should be drawn from this analysis.

In addition to a sample of cases analyzed as part of the Commission's consider-

ations, the results of a survey of Probate and Family Court Department judges is

provided in Appendix E,

B. Case Sample Analysis

Samples of cases have been drawn from the Juvenile Court Department, the District

Court Department, and the Family and Probate Court Department. For these court

departments, two locations, five locations, and three locations were used respec-

tively. Cases filed in 1989 and 1991 were selected at each location using systematic

random sampling. This involves selecting a docket number randomly as the starting

point for each year and court location and including every nth case in the sample.

The interval selected generally reflected the total number of cases desired in the

sample for that year and court location with a minimum of a 10% sample collected in

most locations.

CHINS and Care and Protection cases were selected from both Juvenile and District

Court Departments, while consent, adoption, and custody cases were selected from

the Probate and Family Court Department. A total of 315 CHINS cases were selected

from District Court locations from a total of 1 152 CHINS cases filed in these five

locations in 1989 and 1991 combined. A total of 284 CHINS cases were selected

from two Juvenile Court locations from a total of 3372 CHINS cases docketed from

1989 and 1991 combined in these two locations.

A total of 224 Care & Protection cases were selected from the same five District Court

sites where 633 Care & Protection cases were docketed in 1989 and 1991 com-

bined. A total of 120 Care & Protection cases were selected from the same two

Juvenile Court sites where a total of 1360 Care & Protection cases were docketed in

1989 and 1991 combined.

Finally, a total of 236 Probate & Family Court Department cases were selected from

three sites where a total of 1904 cases were docketed in 1989 and 1991 combined.
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Summary of Findings

The sample of cases selected and assessed from these court departments confirm

the following:

• A variety of approaches are used to deal with CHINS cases.

Some sample sites have parties file applications but do not require subse-

quent petitions; other sites have parties file petitions but not applications;

and still other sites have parties file applications followed by petitions.

Few sites adjudicate CHINS cases.

• Docket and record-keeping were more consistent and complete in 1991 com-

pared with 1989 in all court departments.

In some locations for 1989 CHINS cases, only an application filing date was

recorded on the file folder (District Court Department locations), but by 1991

,

basic docketing information was recorded on similar docket cards in all

District Court Department sites.

In both the Probate and Family Court Department and the District Court

Department, the amount of information recorded in the docket appears to

vary from site to site, although basic information is recorded.

• The Juvenile Court Department automated system produced case-specific and

management information quickly and accurately and in-court computerized data

entry appears to provide accurate and up-to-date information.

The system provides on-line docketing and case management information.

Sample cases could be selected by identifying docket numbers and printing

the complete docket.

• The lack of automated docketing and record-keeping in the District Court Depart-

ment and Probate & Family Court Department makes it very difficult to collect

case-specific and caseflow management information (both court departments are

now developing information systems).

Both the Probate and Family Court Department and the District Court

Department are pilot testing or implementing automated systems which will

provide needed on-line docketing and case management information.

With the sample case information collected, it is difficult to determine what is

a record-keeping or docketing difference among sites and what is a differ-

ence in procedure.

• Median times between case events are reasonably similar among court depart-

ments. In most cases, median times for 1991 cases were better than similar times

for 1989 cases.

For CHINS cases in the sample, the median days from case initiation

(application in most sites, petition in others) to disposition were 250 and 247

in 1989 for District Court Department cases and Juvenile Court Department

cases respectively and 207 and 191 for 1991 cases for the District and

Juvenile Court Departments respectively.

For Care & Protection cases, the median days from filing a petition to

adjudication for 1989 sample cases were 266 and 138 for the District and
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Juvenile Court Departments respectively and 165 and 155 days for 1991

cases for the District and Juvenile Court Departments respectively.

Although median times were also calculated for Probate & Family Court

Department sample cases, there were too few cases of each case type that

were both contested and uncontested to make the median values meaning-

ful. The docketing information collected is being analyzed and discussed

with the Chief Justice and staff of the Probate and Family Court Department.

• Rate and time for appointment of counsel for the child appear to vary among
sample case sites for CHINS cases and are more similar among sites for Care &
Protection cases.

The percent of CHINS cases in the 1989 sample that involved appointment

of counsel for the child was 24% and 35% for 1989 cases in the District and

Juvenile Court Departments respectively and 68% and 29% for 1991

sample cases in the District and Juvenile Court Departments respectively.

The median number of days from filing to appointment of counsel for child

was 77 and 22 for 1989 sample CHINS cases in the District and Juvenile

Court Departments respectively and 1 1 and 7 for 1991 sample cases for the

District and Juvenile Court Departments respectively.

The percent of Care & Protection cases that involved appointment of

counsel for the child was 90% and 91% for 1989 sample cases for the

District and Juvenile Court Departments respectively and 84% and 100%
for 1991 sample cases for the District and Juvenile Court Departments

respectively.

The median number of days from filing a Care & Protection petition to

appointment of counsel for the child was either 0 or 1 for both 1989 and

1991 sample cases in both court departments.

In Probate & Family Court Department cases, counsel is not appointed

unless and until the case is contested. The samples were drawn from the

total cases docketed without stratifying for contested and uncontested

cases. For this reason, percentages and medians for the sample cases

would be misleading.

• The information collected is simply illustrative of the concerns addressed in the

recommendations of this report -the limited number of sites, variations in docket-

ing and record-keeping, and irregular information in some sites make it impos-

sible to generalize or project any specific empirical findings.
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Appendix A: Court Order Establishing

Commission on Juvenile Justice

COMMONWEALTH OF MASSACHUSETTS
Suffolk, ss. Supreme Judicial Court

AN ORDER ESTABLISHING THE SUPREME JUDICIAL COURT
COMMISSION ON JUVENILE JUSTICE

WHEREAS, the Justices of the Supreme Judicial Court have been informed by

children's advocates, the Committee for Public Counsel Services, and legal practitio-

ners that serious problems have arisen in the administration of civil legal proceedings

concerning the custody and welfare Of minors by the various departments of the Trial

Court, thereby threatening the best interests of minors involved in such proceedings:

WHEREAS, the Justices of the Supreme Judicial Court have determined that a

substantial question exists as to whether the statutory framework for the administra-

tion of such proceedings, which include proceedings brought pursuant to G. L. c.

1 19, §§ 24 (care and protection petitions in the Juvenile and District Courts), and 39E

(child in need of services determinations by the Juvenile and District Courts), G. L. c.

1 19A, § 12 (enforcement of child support orders issued by the Probate & Family,

District, and Boston Municipal Courts), G. L. c. 201, §§2 and 5 (guardianship orders

by the Probate & Family Court), G. L. c. 208, §§ 19, 28, and 28A (custody and

support orders by the Probate & Family Court in divorce actions), G. L. c. 209, §§ 32

(custody and support orders by the Probate & Family Court in cases of spousal non-

support, desertion, or separation) and 32E (support orders by the District, Boston

Municipal, and Probate & Family Courts in cases of married persons living apart), G.

L. c. 209A, § 3 (support and custody orders by the Superior, Boston Municipal,

Probate & Family, and District Courts), G. L. c. 209C, §§ 3 (support and paternity

decisions by the District, Boston Municipal, Probate & Family, and Juvenile Courts)

and 10 (custody orders by the Probate & Family Court), and G. L. c. 210B, §§ 3 and 6

(adoption orders and orders to dispense with consent to adoption by the Probate &
Family Court), and G. L. c. 221 B, § 7A (support enforcement orders by the Supenor,

Probate & Family, Boston Municipal, and District Courts), is sufficiently expeditious,

clearly defined, adequate, and protects the best interests of minors involved in such

proceedings;

WHEREAS, the Justices of the Supreme Judicial Court have determined that an

urgent need exists to identify and remedy promptly any aspects of the administration

of such proceedings which are inadequate and threaten the best interests of minors

Involved in such proceedings, and that, if necessary, the Justices can utilize their

authority to provide a more expeditious and efficient administration of such proceed-

ings;

The Justices of the Supreme Judicial Court, pursuant to the constitutional, statu-

tory, inherent, and common-law authority granted to the Justices by the Massachu-

setts Constitution, the common law, and the General Laws, HEREBY ORDER that:

1 . The Supreme Judicial Court Commission on Juvenile Justice is established.

Supreme Judicial Court Associate Justice Joseph R. Nolan is appointed as the

Commission's Chairperson and is authorized to direct the Commission and to report

to the Justices regarding the Commission's activities.
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2. The Commission on Juvenile Justice is charged with the responsibility for

examining the administration of civil legal proceedings concerning the custody and

welfare of juvenile children, including proceedings brought pursuant to G. L. c. 1 19,

§§ 23, 24, and 39E, G. L. c. 119A, § 12, G. L. c. 201
, §§ 2 and 5, G. L. c. 208, §§ 28A

and 31 , G. L, c. 209, §§ 32 and 32E, G. L. c. 209A, § 3, G. L. c. 209C, §§ 3 and 10,

G. L. c. 210, §§ 3 and 6, and G. L. c. 221 B, § 7A, to determine whether such adminis-

tration is inadequate and threatens the best interests of minors involved in such

proceedings. The Commission's examination shall not extend to the administration of

proceedings to determine the delinquency of a minor, but shall extend to the admin-

istration of any proceedings described above which are undertaken in connection

with a determination of delinquency.

3. The Commission on Juvenile Justice is charged with the responsibility for

developing specific recommendations for the Supreme Judicial Court's exercise of its

authority to improve the administration of the proceedings described above. The

primary focus of these recommendations shall be the best interests of the minors

involved in these proceedings. The recommendations need not be limited to the

existing statutory and administrative framework, and the commission may recom-

mend proposals for statutory change to be submitted by the Supreme Judicial Court

to the General Court.

4. The Commission on Juvenile Justice shall be comprised of fifteen individuals

selected by the Justices of the Supreme Judicial Court, and shall include, but not be

limited to, the Chief Administrative Justice or his designee, the Attorney General or

his designee, a representative of the Committee for Public Counsel Services, a justice

of the Probate & Family Court Department of the Trial Court, a justice of the District

Court Department of the Trial Court, a representative of the Office of the Commis-

sioner of Probation, a representative of the Department of Social Services, a repre-

sentative of a private, not-for-profit organization involved in juvenile issues, and a

representative of the academic community who specializes in the issue of minors

and the courts. Any person, group, or entity may submit the names of nominees for

the Commission, along with a detailed description of the nominees' qualifications, to

the Supreme Judicial Court within twenty-one days of the date of this order. The

Supreme Judicial Court shall announce the members of the Commission promptly

after the period for submitting nominees has elapsed. Commission members shall be

selected according to their knowledge of and experience with juveniles and the court

system. Consideration also shall be given to the geographical, racial, ethnic, and

gender diversity of the Commission.

5. The Justices of the Supreme Judicial Court shall appoint an Executive Director

and adequate staff members to assist the Commission. Additionally, the Court will

provide an office for the Commission and the assistance of the present staff of the

Supreme Judicial Court and the Office of the Chief Administrative Justice of the Trial

Court. The Supreme Judicial Court will submit a funding request to the Governor and

the Legislature for approximately $150,000 to provide for the Commission's staff and

administrative expenses.
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6. The Commission on Juvenile Justice is authorized to interview judges, court

employees, litigants, and members of the public, to hold public hearings, and to

examine confidential and non-confidential court records relating to the administration

of juvenile proceedings to the extent such actions are required to fulfill the

Commission's responsibilities. Any confidential information gathered in the course of

the Commission's activities shall be disclosed only to members and staff of the

Commission and to the Justices and staff of the Supreme Judicial Court.

7. The Commission on Juvenile Justice shall submit a preliminary report of its

findings and recommendations to the Justices of the Supreme Judicial Court no later

than six months after the Commission's first meeting. The Commission shall submit a

final report of its findings and recommendations to the Justices of the Supreme

Judicial Court no later than one year after the Commission's first meeting.
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Appendix B: Demographic Information -

Children in Massachusetts

The following demographic information pertaining to Massachusetts is taken from a

Massachusetts demographic summary prepared by the Massachusetts Advocacy

Center, Stephen F, Bing, Executive Director. The original source of this information is

7776 Challenge of Change: What the 1990 Census Tells Us About Children, Center for

the Study of Social Policy, Washington, D.C., September, 1992

Mass. Data from The Challenge of Change: What the 1990

Census Tells Us About Children (Center for the study of Social Policy)

1. The Child* Population

%Change
1980 1990 1980-1990

All Pi^rQnnQMil r tJi oUi lo O, 1 O 1 ,\JO 1 u,u 1 u,M-^vj

r^hilHrpn i inHpr 1ft\^\ III^JI Ol 1 Ul llwJOl l(J
1 qcH Qoc

1 1 ,oo»j -Q

NIUICl 1 ClO /O Ul

All Porcr^ncMil 1 t?i oUI lo

/o v^nciriye

1990 1980-90

Children under 6 490,659 21.2

Children 6-1

1

443,641 -8.8

Philrlran 10 17uniiuren i
/1 1 7 DfiR

% Of All % Change
1990 Children 1980-90

All Children under 18 1,351,385 -9.3

Non-Hispanic White 1,124,608 83.2 -16.2

Children

African-American 81,890 6.1 11.4

Children

Hispanic Children 101,618 7.5 71.7

Asian-American 39,458 2.9 187.2

Children

Native American 3,812 0.3 52.4

Children

% Change
1980 1990 1980-1990

Persons 65+ 726,531 819,927 12.9

Persons 65+ as

% of All Persons 1 3.6 ( 1 990 only)

* A child refers to anyone under age 18 unless otherwise specified.
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2. Children and Families

Children under 18 in Selected Households and Group Quarter Types

1990 only

Number Percent

Own Child in Married Couple Family 992,842 73.5

Own Child in Female-Headed Family 238,866 17.7

Own Child in Male-Headed Family 30,015 2.2

Child in Other Households 84,056 6.2

Children Living in Institutions 2,558 0.2

Children Living in Other Group Quarters 3,048 0.2

Children under 18 in Subfamilies*

1990 % Change 1980-90

Children in Subfamilies (Total) 47,984 86.2

Children in Married Couple Subfamilies 8,417 -5.3

Children in Single Parent Subfamilies 39,567 134.3

Families with Own Children: 1990 only and % Change 1980-90

Married %Chg. Female- % Chg. Male- % Chg

Cpl. 80-90 H'd 80-90 Hd 80-90

Families Families Families

All Races 540,884 -6.6 137,388 9.1 20,636 45.5

White 496,095 -9.9 99,609 -2.1 16,396 31.6

African- 17,779 14.1 20,834 24.7 2,210 84.8

American

Hispanic 20,375 59.6 21,944 123,6 2,372 198.7

Asian- 15,061 157.6 2,251 356.6 566 784.4

American

Native 1,028 20.4 799 38.6 76 61.7

American

* A subfamily is an entity consisting of a specific group of persons in a household

who are related to, but do not include, the head of household or his or her spouse.

The groups composing a subfamily can be either a married couple (regardless of

whether or not they have any children under 18), or one parent with at least one

never-married child under 18.
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3. Children and Parents Work
(Totals) in Laoor rorce (Lp) % in Lr % Change

1990 1990 (number/percent) 1980 80-90

women witn Mas /Uo,/yb 4C54,U(Ji: Do.o iDO.y l<i.y

under 18

women witn r\ias d4o,oUo one no A CO c >i i o i 7 7

unaer d

Women with 357,992 278.078 77.7 65.5 12.2

r\luS D- 1 /

All Children under 18 Living: 1990 Percent

With a parent 1 ,ouy, /u/

With 2 parents, both in LF tjU. 1

With 2 parents, one in LF QOK 7nQOilO, / (Jo 0/1 Q£:4.y

vviin <i parenis, neiiner in Lr 1 y,oou 1 .0

With 1 parent, parent in LF 192,335 14.7

Vvitn 1 parent, parent noi in Lr 1 lo, 1 U o.y

All Children under 6 Living: 1990 Percent

With a parent 4oU, 1 U4

With 2 parents, both in LF £11 / ,UU4 40.

With 2 parents, one in LF 1 en /177 O 1 .O

vviin <i parents, neiiner in Lr ft 1ftQD, loo 1 .O

With 1 parent, parent in LF 1 1 .u

With 1 parent, parent not in LF 53,499 11.1

All Children Ages 6-17 Living: 1990 Percent

With a parent 829,603

With 2 parents, both in LF 439,222 52.9

With 2 parents, one in LF 175,226 21.1

With 2 parents, neither in LF 13,162 1.6

With 1 parent, parent in LF 139,379 16.8

With 1 parent, parent not in LF 62,614 7.5
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4. Children and Family income

Mean Income of Families with Own Kids*: 1990 % Change 1980-90

Married Couples:

Female Head:

Male Head:

Related Children in Poverty*:

$59,665

$18,574

$33,448

Number

28.9

13.4

-2.8

Percent

Under 18:

Under 6:

Ages 6-17:

171,179

70,635

100,544

Related Children in Poverty by Age and Family Type

Married Couple Fam. Female Headed Fam

12.9

14.6

11.9

Male Headed Fam.

Number % Number % Number %

Under 18: 43,727 4.3 122,381 46.0 5,071 14.2

Under 6: 16,350 4.2 52,131 60.3 2,154 16.3

Ages 6-17: 27,377 4.3 70,250 39.1 2,197 13.0

Number and Percent of Children in Poverty

Number of

Child, in

Poverty

1990 Census

% Change

1980 Census-

1990 Census

% of Child

in Poverty

1990 Census

% Change in

Poverty Rate

1980 Census-

1990 Census

All Races:

White:

African-Amer.

Hispanic:

Asian-Amer.:

Native-Amer.:

176,221

105,129

29,547

49,645

9,330

1,309

-8.6

-27.9

14.3

74.7

282.8

33.4

13.2

9.2

33.3

49.1

24.1

35.3

0.8

-15.1

-3.6

0.9

44.1

10.2

1. Own Child versus Related Child: An "own child" is a never-married child under

age 18 who is the household head's natural child, stepchild or adopted child.

A "related child" is any child under 18 regardless of marital status, who is related to

the household head in any way: grandchildren, nieces, and nephews of the head

would be included under the latter definition. All "own children" are "related children,"

but not all "related children" are "own children."

2. Poverty Level: The poverty level is the threshold, set by the U.S. Office of

Management and Budget, which separates persons living in poor households from

those in households that are not poor. This threshold varies by family size and

composition; in 1989, the poverty level for a family of four was $12,675. Since one's

poverty status is derived from income for the previous full calendar year, the poverty

statistics contained in this report are for 1989, not 1990.
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5. Children and Education

1990 %Chg % in Public

80-90 School

School Enrollment All 1,530,134 -7.1

Persons 3+

In Pre-primary School 117,903 53.6

In Elementary or High 875,668 87.6

School

1990

High School Dropouts (Ages 16-19): 28,846

Percent of All Teens: 8.5

White High School Dropouts; 22,261

Percent of White Teens: 7.6

Percent of All Dropouts 77.2

African-American High School Dropouts 2,865

Percent of African-American Teens: 13.7

Percent of All Dropouts: 9.9

Hispanic High School Dropouts: 5,198

Percent of Hispanic Teens: 23.9

Percent of All Dropouts: 1 8.0

Asian-American High School Dropouts: 455

Percent of Asian-American Teens 4.

1

Native American High School Dropouts: 124

Percent of Native American Teens: 1 5.

1

Percent of All Dropouts 0.4

Children and Immigration

1990 % of All Children % of Foreign-Born

Children under 18 (Total) 1 ,351 ,385

Foreign-Born 48,098 3.6

Non-U.S. Citizen 41,343 86.0

Language Spoken at Home 1990 %of Kids 5-17 %Chg. 1980-90

Children Ages 5-17 940,711

Do Not Speak English 143,528 15.3 34.9

Speak English at Home 62,671 6.7 75.7

Speak Other Language

at Home 80,857 8.6 14.3

1990

Children Ages 5-17 in Linguistic 43,070

Isolation*

Percent of Children 5-1 7 Living in 4.6

Households in Linguistic Isolation
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*Linguistic Isolation: Persons living in linguistic isolation are those who live in

households where no person age 14 and over speaks English at honne or speaks

English "very well." Linguistically isolated persons include those persons under age

14 who speak only English, but who live in linguistically isolated households.

This data was extracted from the above-referenced book for your use by Massachu-

setts KIDS COUNT. For further information, call Steve Bing, (617) 357-8431

.
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Appendix C: Discussion of Truancy and Family

Problems

Truancy

Truancy petitions comprise nearly half of all CHINS petitions issued by Courts

throughout the Commonwealth.^ This statistic compares unfavorably with other states,

where the number of truancy cases as a percentage of all CHINS offenses averages

only 16 percent. 2 In Massachusetts, it is estimated that one-fifth of truancy cases

escalate into more serious forms of delinquency.^ It is clear that as far as the

Commonwealth's courts are concerned, the burden of truancy cases is disproportion-

ate to what other states handle. The reasons for this are uncertain, and attempting to

ascertain those reasons is an assignment well beyond the scope of the Commission.

For now, the Commission's comments will focus on long-term approaches that will

better address the needs of truant children than the current approaches allow.

There are two broad areas for which the courts assume some portion of responsibility

in truancy cases. The first area involves arranging or providing services to youths.

These services ideally address social and psychological problems as well as

educational difficulties, since truancy cases are now recognized as being multi-

dimensional in nature. The second area involves disciplining the child for failing to

attend school.

Neither services nor discipline is currently handled well, but not because the goals of

social services, education and discipline are inherently in conflict. It is because social

services, education and discipline are rarely provided together in a coherent manner.

Instead, DSS, schools and courts each shrink away from the truly difficult cases,

hoping the other sectors will pick up the slack, and then find the others easy targets

to criticize when they fail to accept even their own share of the burden.

For example, one of many factors leading to school truancy may be the youth's

learning impairment. CORE evaluations, which consist of medical, social history and

psychological testing, attempt to make the distinction between "environmental"

reasons for poor school behavior versus learning disabilities, as if these factors really

can (or should) be separated. Mark Jacobs describes the obviously unscientific

nature of court-ordered evaluations in the case of "Rose," a runaway who was

petitioned by her mother.

Was Rose...brain-damaged with low intelligence (as a court psychologist found),

emotionally disturbed (as a neurologist found), or socially maladjusted as the

result of family dysfunction (as a school psychologist found)? It is revealing that in

' Special Legislative Commission on Children in Need of Services (1989), In Trouble, p. 5

2 In 1986 and 1987, the latest years for which this information is available, the number of truancy

cases processed by fourteen states' juvenile courts comprised 16 percent of all non-liquor

violations (Howard N. Snyder et al.. Juvenile Court Statistics 1987, U.S. Department of Justice,

Office of Juvenile Justice and Delinquency Prevention.) This is highly suggestive, but not

conclusive, evidence that Massachusetts has a larger than typical problem with truants. Compara-

tive rates of truancy relative to the numbers of students enrolled in public schools would yield

more definitive information.

^ Maurice J. Boisvert and Robert Wells, Toward a Rational Policy on Status Offenders, in

Massachusetts Continuing Legal Education (1992) CHINS Cases in Our Courts.
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Rose's case — as in so many others — each expert diagnosed a condition that

one of the other experts was ostensibly more qualified to discover but did not. In

effect, each expert presumed to render a diagnosis outside her own specialty in

order to shift responsibility for the case to somebody else. ..[Such practices]

inevitably frustrate the attempts of court workers to comprehend the problems of

delinquents.''

The mistake of falsely trichotomizing or mis-labeling the root causes of youths'

behavioral problems can be eliminated by adopting a multidimensional approach

that builds on the youths' strengths and increases resiliency.

The primary flaws of the current model for handling truancy cases are:

• Lack of multidimensional services that provide an environment in which children

can learn;

• Lack of consistent, reintegrative disciplinary responses to truancy and other

school behavioral problems.

Each of the above failings needs to be addressed in a long-term plan. In order to

simplify an outline for the plan, each of the above deficiencies will be examined

individually.

1. Lack of Multidimensional Services
A long-term plan to address the problem of truancy in the Commonwealth must begin

by identifying all of the reasons for truancy, including those that the system has been

incapable of handling (until now). Several of those problems are discussed below.

a. Family problems

Frequently cited reasons for truancy involve problems at home. Family problems

have worsened in our nation and in the Commonwealth over the past decade,

especially among those families which are the most economically disadvantaged.^

Social services and schools can attack this problem on two fronts, court authority

needs to be expanded so that family problems can be addressed under the diver-

sion model. This will lighten the unrealistic burden on schools and courts to somehow

neutralize ongoing family problems through the individual child.

At the same time, however, family problems present an opportunity for education,

and so it is not a necessity that family problems be resolved (or even addressed)

before children can begin to learn. Crises and transitions at home contrast with the

relatively safe and predictable environment of the school. Studies of resilient children

who overcome high-risk situations demonstrate that high-risk children in particular

benefit from well-managed school environments, meaning schools which provide

predictable, routinized activity that enhances children's sense of control. "Children

" Jacobs, Mark D. (1990) Screwing the System and Making it Work, University of

Chicago Press, p. 266.

5 For a fuller discussion, see The Special Committee on Family Support and the Child Welfare System

(1 992) From Crisis to Opportunity: Recommendations for Promoting Child and Family Weil-Being m
Massachusetts.
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struggling with traumatic events are helped by an environment that can 'take over'

when coping abilities are diminished by stress."^ Well-designed classrooms that

build children's resilience are flexible enough to adapt to individual needs, teach

children in small homogeneous groups, and use a "developmental" approach of

graduated challenges that enhance children's competence and confidence/

The Commission endorses the recommendation of the Special Legislative Commis-

sion on Children in Need of Services to redefine the CHINS statute to focus on the

entire family context.^

The Subcommittee on CHINS endorses the recommendation of the Special Legisla-

tive Commission on Children in Need of Services to equalize per student expendi-

tures across school districts in order to move resources where they are most needed,

in the direction of a "developmental" approach to learning.^

b. Schools lack a "culture of achievement"

Another primary reason for truancy and dropping-out is that the links between the

labor market and school programs are not made explicit. In theory, private employers

are pivotal stakeholders in the education of our children and market trends should

play some role in shaping public school curricula. For example, the general lack of

student interest in science courses is ironic given labor shortages in nursing and

other medical and technical fields. Clearly, fields in which there are shortages or

anticipated expansion of personnel share a common interest with schools. School

culture and student commitment would benefit from a flexible curriculum that inte-

grates training in high demand fields and explicitly demonstrates the relevancy of

schoolwork in terms of job preparedness.

Related to job preparedness are programs that make higher education more readily

available to disadvantaged students, since such programs would be likely to estab-

lish commitment to school early on. In the rare instances when superb teachers invest

their energy in preparing high-risk youths for college, students often exceed expecta-

tions. Obviously, talented and dedicated teachers are not easily cultivated, However,

other strategies for developing a culture of achievement need to be explored. The

Massachusetts state college system may be a potential resource for directly linking

primary and secondary school attendance with future rewards, so that children learn

to see primary and secondary education as a means to an end, rather than a dead-

end. For example, college tuition vouchers could be accrued through regular

attendance (and perhaps other measures of achievement). This type of plan would

institutionalize the innovative "token schools" approach in which some private

universities are sponsoring a particular class of students, and would demonstrate a

much-needed public investment in children.

* Garbarino et al (1992), Children in Danger, Lexington Books, p. 159.

' This approach is discussed by Garbarino et a!., chapters 8 and 9.

* In Trouble, p. 23

' In Trouble, p. 17
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The Commission encourages the integration of job preparedness programs and

increased availability of higher education into the curriculum.

c. School safety

Another problem affecting school attendance is school safety. Schools are less safe

than they used to be, fear has increased, and scarce resources are being used

simply to maintain order in the presence of deadly weapons and gang violence.

Many students in inner cities feel unsafe in school, as well as coming and going to

school. Disturbing patterns such as these reinforce the vast scope of the problems of

public education and remind us that, too frequently, schools can realistically do little

more than reflect the societal environment. Children in inner cities have been likened

to children in war zones^°and have been found to suffer post-traumatic stress

disorders due to repeated exposure to violence. This suggests that counseling and

psychological services are critical to overcoming traumatic experiences and manag-

ing stress and anxiety. However, such services (other than those related to Chapter

766, the special education statute), have been virtually eliminated due to budget

cutbacks.

The Commission strongly encourages the funding to develop or re-establish school

safety programs where the need has been identified.

d. Victims of social problems

Children who are victims of social problems, such as cultural discrimination or the

assumption of parental responsibilities, are among the easiest to identify in focused

sub-groups. Programs to address cultural needs of Hispanic youths, for example, or

to support teenaged parents of infants so that they can complete high school, have

been successful. Generally, individualized school programs with a reasonably

narrow focus can best articulate specific objectives, and are thereby successful in

increasing attendance and graduation rates. Such model programs should be

encouraged and replicated wherever there is a demonstrated need.

The Commission encourages all schools throughout the Commonwealth to seek

funding sources (such as Chapter 188) for the continuation or development of drop-

out prevention programs.

2. Lack of Consistent, Reintegrative Disciplinary Responses
Another factor in truancy, and one which has a direct relevance for the court, is that

rule-making and its application seem remote to students. This problem has been

construed by the courts as the court's own need for statutory authority to enforce

school attendance orders. However, given the multiple causal factors of truancy,

enhanced court authority to enforce school orders would have minuscule effect on

youths' behavior, and would therefore backfire as a strategy, by drawing youths more

deeply into the criminal justice system. In fact, an unusually rigorous controlled

experiment in England demonstrated this point." Youths who were ordered by courts

to attend school were compared with youths whose attendance was only monitored

'° Garbarino et al.

" Berg, I. et al (1988) Off School, in Court: An Experimental and Psychiatric Investigation of

Severe School Attendance Problems, New York: Springer-Verlag.
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through repeated court appearance without issued orders. Youths were randomly

assigned to either condition, ensuring a lack of bias. In the six months following their

first court appearance because of truancy, the monitored group attended school

more often and committed fewer offenses than the court-ordered group,

A related issue concerns the discipline exercised internally by schools. Reports

indicate that many students who do not attend school perceive uneven and unfair

discipline policy and enforcement and, indeed, some schools have no policy or

procedure for tardy, absent or missing children. Members of our subcommittee

confirm from their experience that many primary schools fail to react whatsoever to

truancy. As a result, long- standing behavioral patterns are established by the time

youths reach secondary school, and schools send the message that the youths'

behavior will be ignored by school officials. Similar erratic responses to truancy have

been reported in other jurisdictions, such as school attendance officers waiting until

the end of the school year to file truancy reports. Contributing to this situation is a

reduction or elimination of school attendance officers and a commensurate increase

in their caseloads — up to several hundred youths per officer.

Worcester County has met with some success in requiring a truancy screening

committee to attempt to informally resolve truancy situations before petitions are

issued by the court. The screening committees include the Assistant Chief of Proba-

tion of Worcester Juvenile Court, a DSS caseworker, the school adjustment officer,

and the school attendance officer. Even though this is a good plan, in principle, for

encouraging schools to resolve problems internally, the schools do not have a strong

interest in following the recommendations of the screening committees, and so their

responses to youths and parents lack the energy and resolve required to solve the

problem. The self-interest of schools is apparent: schools are better off when youths

who pose behavioral problems stay away from school, either because these youths

cause disruption, or because they would cost the school district extra money to place

them in special education settings or alternative schools.

It is clear that a predictable, graduated disciplinary system is required to teach

children who violate school rules that their behaviors will not be ignored or tolerated.

Students, parents and teachers should form disciplinary hearing boards in each

school to review reports of each and every violation, similar to the approach used in

many colleges. Such boards should exist in primary as well as secondary schools.

Representatives should be carefully chosen from courts and colleges to act as

advisors in setting up rules of due process, creating a graduated calculus of reason-

able disciplinary action, and monitoring decisions. Essentially, schools should use the

identification of truancy and other school behavioral problems as a means to educate

students about rule-breaking and its consequences. Schools must involve members

of the community in attending to problems early on, rather than after they have

'2 in Trouble, pages 19, 21

See Jacobs
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escalated, in order to encourage "reintegrative discipline." A rational, consistently

enforced model of graduated sanctions, backed by the community, will send the

message to students that their attendance is wanted — and in fact, demanded.

The Commission encourages a cooperative effort between schools and communities

to develop a model of reintegrative discipline which is implemented, enforced and

monitored in both primary and secondary schools.

Family Problems^"

It is widely acknowledged that running away from home and

behaving as a "stubborn child" or truant are frequent responses to family problems

that range from relatively simple problems of communication to extremely complex

and long-standing family turmoil. Two types of well regarded programs represent

either end of the scale and fit into the diversion model described earlier by address-

ing the underlying causes of the youth's behavior. The Commission feels that these

types of programs should be available to all jurisdictions to satisfy the diverse needs

of this population. This will require concerted effort by Courts, Screening Committees,

private service providers and DSS and DMH to ensure that the need for such

programs is well documented in each jurisdiction, that resources are available to

develop and sustain these programs, and that such programs are monitored

carefully.

1. Family Communication Problems
The Children's Mediation Project (formerly the "Children's Hearings Project"), based

in Cambridge, MA, was modeled after the "Scottish Children's Hearing," a country-

side system based on the philosophy that mediation can help resolve family conflict

and prevent out-of-home placement. The goal is to have family members come to an

agreement that can be written out in concrete, specific terms. Mediation sessions

involve the youth and parent(s)/guardian and can also include other family members

of professional workers (e.g., social workers, teachers). Each mediation lasts

between 21/2 and 5 hours, and is actually a series of joint sessions with all family

members present, as well as private sessions with individual family members.

Mediations are run by two trained volunteers who live in the same community as the

family who are supervised by a case coordinator. Efforts are made to maximize

cultural and social compatibility between family members and mediators.

Once an agreement is reached, the case coordinators assess how well the agree-

ment is following through a minimum of bi- weekly contact over a three month period.

Also, during this period family members are directed to community services that may

help with other family needs. Further mediation sessions may be requested by either

the case coordinator or a family member. The referral source is notified in writing of

the mediation outcome during this follow-up period.

Considerable program development is needed in other areas for voluntary, total

family services to control chronic problems, including the child's acting-out behavior.

14 Melissa McGinn of Northeastern University's College of Criminal Justice conducted background

research that is used in this section.
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We are confident that, given notice of sufficient resources or alternative sources of

funding and Court advocacy for diversion programs, the service provider comnnunity

can develop state of the art programs along this line.

2. Family Preservation Problems
In many cases where family problems appear too complex to address, the response

is to remove the child from the home. While it is true that for some youths removal is

the best option, as in cases where physical or sexual abuse is occurring, most youths

want to grow up with their real families and most parents want to keep their children

even when they are having serious difficulties. This realization has led to many
programs developed through the philosophy of family preservation known as "inten-

sive family presenv/ation services" (IFPS).

One of the first and most successful IFPS programs is a program called

Homebuilders which was founded in 1974 in Washington state. Not coincidentally,

this was the year in which the Juvenile Justice and Delinquency Prevention Act was

passed which deinstitutionalized status offenders. Washington, like other states, was

at a loss to provide assistance to troubled youths and turned to Homebuilders to treat

some of those youths who were at risk for out-of-home placement. In order to be

accepted by Homebuilders, at least one child in the family must be in imminent

danger of being placed out of the home, and at least one person in the family must

be willing to work with a Homebuilders counselor.

Homebuilders counselors are assigned to families for four weeks, although some

families continue up to eight weeks. Counselors provide intensive face-to-face

counseling and referral services and are available to families 24 hours per day.

Counselors spend eight to ten hours per week in face-to-face contact with family

members. Each family is given the counselor's home phone number as well as a

team-shared beeper. Because so much time and intensity is spent with one family,

counselors carry only two cases at a time. Homebuilders provides not only crisis

intervention but concrete services as well, such as shopping, house cleaning, or

transportation. These ancillary services build trust between Homebuilders and clients

and allow family members to concentrate on their immediate family problems.

Evaluations of the Homebuilders program indicate that the programs are highly

effective for up to one year. Beyond that, additional intervention may be required.
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Appendix D: Suggested Revisions to

Massachusetts Child Custody Jurisdiction

Act and Interstate Compact on the Placement

of Children

Introduction

The Commission has reviewed the Massachusetts Child Custody Jurisdiction Act

and the Massachusetts Interstate Compact with the intent of offering modifications

and improvements that will bring both up-to-date and be more compatible with other

states. The Child Custody Jurisdiction Act and Interstate Compact have not been

changed for many years. The Commission offers suggestions that will provide

consistency among statutory provisions, court rules, and Department of Social

Services regulations and reduce potential delays in placing children in safe and

appropriate homes, either in Massachusetts or in other states.

Massachusetts Child Custody Jurisdiction Act (MCCJA)
Summat7 of Recommendations
Pursuant to the discussion which follows, the Juvenile Justice Commission suggests

the following possible modifications:

1 . Amend the Massachusetts Act to more closely align it with the Uniform Act,

except where strong interests and policies of the Commonwealth demand
otherwise, in order to promote the primary purpose of the Act, namely avoiding

jurisdictional competition and conflict.

2. Amend the MCCJA to clarify whether support orders are or are not or under what

conditions they are "custody proceedings".

3. Amend the MCCJA to clarify whether visitation disputes before the courts are or

are not or under what conditions they are "custody proceedings".

4. Amend the MCCJA by adding a new provision exempting temporary absences

from coverage under the Act. The definition of temporary should not be defined

by a particular period of time, but rather by the intent to return to the "home state"

within a definite time. Whether the requisite intent existed would be a matter of

factual determination along the same lines as determination of domicile in the

federal courts. Such an amendment would only be made if the Massachusetts

Act would remain essentially the same as the Uniform Act.

5. Amend the MCCJA to provide for the appointment of counsel to indigent persons

in cases where the Act applies. The provisions of the Act are too complex for a

person acting pro se.

6. Amend the Act to clear up confusion between "jurisdiction," (the courts power to

act) and "venue" (the appropriateness of a particular court given considerations

of convenience, burden, witnesses, etc.) This confusion appears in several

places in the MCCJA. The MR Civ.Proc. might help in drawing the distinction.

Background

The Massachusetts Child Custody Jurisdiction Act (MCCJA or the Act) is codified in

Massachusetts General Laws (MGL) in Chapter 209B. §§1 - 14. MCCJA, first

adopted in 1983 and revised since, is based on the Uniform Child Custody Jurisdic-

tion Act. However, the legislature was reluctant to adopt the UCCJA. As a result,

there are several important points of departure between the Massachusetts Act and

the Uniform Act. This Act is sometimes confused with a separate statute entitled the

Interstate Compact on the Placement of Children.
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The MCCJA was adopted with several important goals in mind. These are set forth in

Section 2 of St. 1983, c. 680:

"(a) The general purposes of this act are to:

"(1) avoid jurisdictional competition and conflict with courts of other states in

nnatters of child custody which have in the past resulted in the shifting of

children from state to state with harmful effects on their well-being;

"(2) promote cooperation with the courts of other states to the end that a

custodyjudgment is rendered in that state which can best decide the case

in the interest of the child;

"(3) assure that litigation concerning the custody of a child takes place

ordinarily in the state with which the child and his or her family have the

closest connection and where significant evidence concerning the child's

care, protection, training, and personal relationships is most readily avail-

able, and that courts of the commonwealth decline the exercise ofjurisdic-

tion when the child and his family have a closer connection with another

state;

"(4) discourage continuing controversies over child custody in the interest of

greater stability of home environment and of secure family relationships for

the child;

"(5) deter abductions and other unilateral removals of children undertaken to

obtain custody awards;

"(6) avoid relitigation of custody decisions of other states in the common-

wealth insofar as feasible;

"(7) facilitate the enforcement of custody decrees of other states rendered in

substantial conformity with this act;

"(8) promote and expand the exchange of information and other forms of

mutual assistance between the courts of the commonwealth and those of

other states concerned with the same child; and

"(9) increase the uniform application of law with respect to the subject of this

act;

"(b) This act shall be construed to promote the general purposes stated in this

section.

"

[The MCCJA is closely related to the Federal Parental Kidnapping Prevention Act, 28

U.S.C. §1738A (1980) (the Federal Act), and is pre-empted by FPKPA where applica-

tion of MCCJA would produce a different outcome than would be achieved by

application of the Federal Act. Therefore, in all cases involving unauthorized removal

of a child to or from the Commonwealth, the two Acts should be read together to

avoid inconsistent results.

The following discussion of the Massachusetts Act focuses on sections 1 , 2, 3 and 7.

While other sections are important, these four are the most important, and sometimes

the most confusing sections. Throughout the discussion the text of the MCCJA will

appear in italic type and my comments will appear in normal type within brackets
[ ].
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Massachusetts General Laws Chapter 209B, Section 1

[Section 1 is the definitional section. The definitions have significance because they

carry the intent of the legislature. Under Massachusetts law, the court must interpret

provisions of a statute in accordance with their ordinary plain meaning, in a manner

that avoids absurd meaning, and to effect the intent of the legislature. Although all the

definitions are included, comments are included only on those definitions that have

been or well might be the subject of litigation.]

§1. Definitions

As used in this chapter the following words, unless the context requires otherwise,

shall have the following meanings:

—

"Contestant", a person who claims a legal right to custody or visitation with respect to

a child;

"Custody determination", any court order, instruction or judgment, whether temporary

or final, providing for the custody of or visitation rights with a child; it shall not be

deemed to include any order or judgment concerning other child-related matters

except to the extent such order of judgment contains a custody determination as

above-stated;

[A potential problem exists with respect to support orders rendered at the same

time as custody orders. While there is a relationship between the two, custody

and support orders are usually treated as separated matters. A custody determi-

nation is not the same as a judgment of permanent custody under the Act.]

"Custody proceeding", includes proceedings in which a custody determination is

one of several issues presented for resolution, such as an action for divorce or

separation, guardianship, and care and protection;

[This definition does not make it clear that disputes over visitation are custody

proceedings. Often the issue of custody per se is not challenged by the non-

custodial parent. However, a parent may dispute or seel< to modify visitation

orders. While visitation might have been part of an earlier custody proceeding, it

might at another time be the only disputed issue. Custody of Brandon, 551

N.E.2d 506, 407 Mass. 1 (1990)]

"Judgment" or "Custody judgment", a custody determination made in a custody

proceeding, and includes an initial judgment and a modification judgment:

"Home state", the state in which the child immediately preceding the date of com-

mencement of the custody proceeding resided with his parents, a parent, or a

person acting as parent, for at least 6 consecutive months, and in the case of a child

less than 6 months old the state in which the child lived from birth with any of the

persons mentioned. Periods of temporary absence of any of the named persons are

counted as part of the 6-month or other period;

[The determination of the "home state" is probably the single most argued issue

in UCCJA states. This definition requires a child to be residing in the Common-

wealth or another state, with a parent, or person acting as parent, for six consecu-

tive months immediately preceding the date when a complaint or motion or other

process is filed. If a child is living in a state for less than six consecutive months
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the court will look to the last state where the child so resided, so long as one of

the contesting parents remains there.

The child living in the Commonwealth or another state under circumstances that

cannot be interpreted as living with a parent or person acting as parent does not

render that state a home state under the Act. For example, if a child ran away

from his home in Maine into Massachusetts, and lived here for six months or more

with friends, his or her home state would be Maine. This is because the resided

with parents clause of the definition would not have been satisfied.

A potential problem with this definition is the inclusion of temporary absences as

part of the six-month period. Temporary need not be brief. A child and his or her

parents could move to Massachusetts for a period of several months with the

intent of returning to their home in another state. Someone might come with his or

her child to attend two summer sessions at one of our universities. Most would

consider this temporary. But suppose he or she comes with the child for a

semester, usually lasting four months or more. The standard should reference

"domicile" which embraces residence with the intent to stay indefinitely, or an

intent to return when away.]

"Initial judgment ", the first custody determination concerning a particular child;

"Modification judgment", a custody determination which modifies or replaces a prior

custody determination, whether made by the court which rendered the prior determi-

nation or by another court;

"Physical custody", actual possession and control of a child;

"Person acting as parent", a person other than a parent who has physical custody of

a child and who has either been awarded custody of a child or claims a legal right to

custody and includes an authorized social service agency exercising legal or

physical custody of a child; and

"Parent", a biological, foster, or adoptive parent whose parental rights have not

previously been terminated;

"State", any state, territory, or possession of the United States, the Commonwealth of

Puerto Rico, and the District of Columbia.

Massachusetts General Laws, Chapter 209B, Section 2
[One can appropriately describe Section 2 as the heart and soul of the MCCJA. It

sets forth the jurisdictional requirements and guidelines.]

§ 2. Jurisdiction

a. Any court which is competent to decide child custody matters has jurisdiction to

make a custody determination by initial or modification judgment if:

(1)the Commonwealth (i) is the home state of the child on the commencement of

the custody proceeding, or (ii) had been the child's home state within six months

before the date of the commencement of the proceeding and the child is absent

from the commonwealth because of his or her removal or retention by a person
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claiming his or tier custody or for otiner reasons, and a parent or person acting as

parent continues to reside in ttie commonwealtli; or

[Jurisdiction is not an issue under the Act where a child is currently residing in the

Commonwealth with a parent or person acting as parent and has never lived in

another state. In such a circumstance, the Commonwealth's jurisdiction is unques-

tioned. Consider the following scenarios in which the Commonwealth would have

jurisdiction under this sub-section.]

[1 . The child and the custodial parent or person acting as parent resided in Massa-

chusetts for more than six consecutive months. Custody proceedings are initiated

in the Commonwealth. Then child and that parent move to another state, but the

non- custodial parent remains in the Commonwealth.

2. The child and a parent or person acting as parent resided in Massachusetts for

more than six consecutive months. A custody proceeding is initiated in Massa-

chusetts. Then the child moves to another state to live with another parent. The

former custodial parent remains in Massachusetts.

3. The child and a custodial parent or person acting as parent resided in the

Commonwealth for more than six consecutive months. They move together to

another state. The non-custodial parent remains in Massachusetts. Within six

months a custody proceeding is initiated.

4. The child and a parent or person acting as parent resided in Massachusetts for

more than six consecutive months. The child visits the non-custodial parent in

another state and is retained there without court approval. Within six months after

the child left the Commonwealth a custody proceeding is commenced.

In Umina v. Malbica, pursuant to a divorce decree issued in Massachusetts, the

mother was granted custody of three children. Later, the mother lawfully removed the

children to Colorado. While on a visit to the father, the children complained of abuse

by the mother. The father brought an action for modification of the custody order in

Massachusetts Probate Court. The Probate Court judge granted the father temporary

custody pending further hearings. Upon review of affidavits presented by counsel,

the judge determined that under the MCCJA Colorado, not Massachusetts, had

jurisdiction over the matter. The Appeals Court, after noting that the Massachusetts

Act is not a carbon copy of the Uniform Child Custody Jurisdiction Act, explained the

issue as follows:

In drawing the circle of jurisdiction, the MCCJA is more confined than the

UCCJA... Under s 3(a) of the UCCJA, a court is competent to decide a child

custody determination if: "it is in the best interest of the child ... because (i) the

child and his parents, or the child and at least one contestant, have a significant

connection with [the State in which juris-diction is sought]." 9(R. 1) U.L.A. 143.

The MCCJA does not authorize application of a "best interest of the child" test

unless "it appears that no other state would have jurisdic-tion under paragraph

(1) [of the MCCJA]." ... The reader will observe that the Massachusetts act is

more deferential than the uniform act to the "home state," ...Umina v. Malbica,

538N.E.2d 53,56(1989)]
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(2) it appears that no other state would have jurisdiction under paragraph (1) and

it is in the best interest of the child that a court of the commonwealth assume
jurisdiction because (i) the child and his or her parents, or the child and at least

one contestant, have a significant connection with the commonwealth, and (ii)

there is available in the commonwealth substantial evidence concerning the

child's present or future care, protection, training, and personal relationships: or

[There is no need to resort to this sub-section if paragraph (1 ) applies. Where

paragraph (1 ) does not apply to the courts of the Commonwealth, the courts of the

Commonwealth would look to see if the conditions set forth in paragraph (1 ) would

apply to another state. This information is gained by two primary means: the affidavit

required by Section 3; inquiry, frequently by phone, to a state where jurisdiction might

conceivably be proper.

If the conditions in paragraph (1) do not apply to another state, the court looks to the

best interest of the child. The determination of the child's best interest may be found

where the child or the parents have a significant connection with the Commonwealth.

Such a connection might be found in the child having been born here; significant time

being spent here as residents; prior proceeding involving the child having been

brought in Massachusetts courts; or, any number of other circumstances. "Significant

connections" gives the judge wide discretion to find the proper nexus between the

child or parents and the Commonwealth. In addition to this significant connection, the

court must also determine that there is substantial evidence relating to the child in the

Commonwealth. As a practical matter, if one of the two is found, the other is also likely

to be found.]

(3) the child is physically present in the commonwealth and (i) the child has been

abandoned or (ii) it is necessary in an emergency to protect the child from abuse

or neglect or for other good cause shown, provided that in the event that jurisdic-

tional prerequisites are not established pursuant to any other paragraph of this

subsection and a court of another state shall be entitled to assert jurisdiction

under any other subparagraph of this paragraph then a court exercising jurisdic-

tion pursuant to this clause of paragraph (3) may do so only by entering such

temporary order or orders as it deems necessary unless the court of the other

state has declined to exercise jurisdiction, has stayed its proceedings or has

otherwise deferred to the jurisdiction of a court of the commonwealth; or

[This subsection most often comes into play where there appears to be no parent or

person acting as parent who is available and capable of caring for the child. Practice

in Massachusetts appears to be for the court to take jurisdiction for the purpose of

making the determinations necessary under this paragraph. The child in need of care

and protection is placed temporarily with DSS while further inquiry is made. Where

the child is found in Massachusetts, determined to be abandoned and no parent is

found, the court's jurisdiction under this paragraph is straightforward.]

[Problems arise where the child is in the Commonwealth needing care and protection

and another state is entitled to assert jurisdiction. In some cases, rather complex

negotiation takes place between the courts to determine who shall exercise jurisdic-

tion. Under this sub-section, if another state has jurisdiction under the standards and
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conditions of Section 1 of the Act, the Massachusetts courts are limited to making

temporary orders. Umina v. Malbica, 538 N.E.2d 53, 27 Mass. App.Ct. 351 (1989)

(under this chapter, probate judge's emergency jurisdiction was limited to making

temporary order granting custody of children to father). Such confusing jurisdictional

determinations can lead parents to harmful or illegal activities in order to protect their

children from abuse or the trauma of returning to a state where the abusing parent

resides. Id.

If other states have the limited resources and technology which are characteristic of

Massachusetts courts, sharing information as required by this sub-section can be a

major problem.]

(4)(i) it appears that no other state would have jurisdiction under prerequisites

substantially in accordance with paragraph (1), (2) or (3), or another state has

declined to exercise jurisdiction on the ground that the commonwealth is the

more appropriate forum to determine the custody of the child, and (ii) it is in the

best interest of the child that a court of the commonwealth assume jurisdiction.

[This sub-section, as a practical matter, makes the determination of jurisdiction

dependent on the Section 3 affidavit. There is some question whether these affidavits

are treated seriously in all districts of the Commonwealth. Apparently very few fines or

other sanctions are imposed for failure to submit the affidavit or failure to provide

information about pending or past custody proceedings. As determinations under

other sections of the Act also depend on the Section 3 affidavits, this is an area

requiring immediate attention.

Where the affidavit is provided and it appears that another state may have jurisdiction

under paragraphs (1 ), (2) or (3) then the appropriate court in the other state is

contacted. That state may decline jurisdiction for any number of reasons, but the

most likely reason is that neither of the parents remains in the state.

Any other state which would have jurisdiction may also defer jurisdiction to Massa-

chusetts under this sub-section when it finds that it is in the child's best interests to do

so. However, whether the other state declines or defers jurisdiction, the Massachu-

setts court must also determine that its jurisdiction is in the child's best interest. Unlike

paragraph (2), this sub-section does not give guidance on finding the child's best

interests. Because it is a jurisdictional determination, rather than on the issue of

custody itself, the court would look to the connection of parent or child to the Com-

monwealth, or the presence of evidence or witnesses in the state.]

b. Except under subparagraphs (3) and (4) ofparagraph (a), physical presence in

the commonwealth of the child or of the child and one of the contestants, is not

alone sufficient to confer jurisdiction on a court of the Commonwealth to make a

custody determination.

[This paragraph appears to be lacking in definition. However, parents, their counsel

and the court do not have to guess at its meaning. The Act anticipates that some

parents will remove a child from a state having proper jurisdiction under one of the

earlier paragraphs. The removal may even be approved by the court of the other
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state. However, that other state's court retains jurisdiction. This paragraph means that

the other state does not lose jurisdiction or Massachusetts gain jurisdiction simply

because the child and one of the parents are in the Commonwealth.

What besides the connections described in other paragraphs would satisfy this

requirement? One can turn to other standards for jurisdiction which ordinarily require

some significant linkage between state and parties whom the court would bind by its

judgements. One could expect that the court would seek a connection among the

parents, child and the Commonwealth. Thus, a business connection of one of the

parents is not likely to satisfy the requirement, while domicile in Massachusetts

would.]

c. Physical presence of the child, while desirable, is not a prerequisite for jurisdiction

to make a custody determination.

[This paragraph refers back to paragraphs (1) and (2) especially. The Act anticipates

removal of a child from Massachusetts to other states. Such removal does not render

Massachusetts without jurisdiction. However, if the child was not present and neither

of the parents were present in the Commonwealth, the court may decline jurisdiction.]

d. A court of the commonwealth shall not exercise jurisdiction in any custody

proceeding commenced during the pendency of a proceeding in a court of

another state where such court of that state is exercising jurisdiction consistently

with the provisions of this section for the purpose of making a custody determina-

tion, except in accordance with paragraph (3) of subsection (a), unless the court

of the other state shall decline jurisdiction pursuant to paragraph (4) of subsection

(a) or shall stay its proceedings or otherwise defer to the jurisdiction of a court of

the commonwealth.

[This paragraph is straightforward and speaks to a key purpose of the Act, namely

the avoidance of conflicting jurisdiction in custody matters.]

e. If a court of another state has made a custody determination in substantial

conformity with this chapter, a court of the commonwealth shall not modify that

determination unless (1) it appears to the court of the Commonwealth that the

court which made the custody determination does not now have jurisdiction

under jurisdictional prerequisites substantially in accordance with this chapter or

that such court has declined to assume jurisdiction to modify its determination

and (2) a court of the commonwealth now has jurisdiction pursuant to this

chapter.

[This paragraph points up the nature of the so-called "compact". If a state has a

custody which in its essential aspects is in line with the MCCJA, then the courts of the

Commonwealth must defer to that court's jurisdiction over the litigation. However, this

paragraph also points up the temporary nature of custody jurisdiction. If the relations

of child and parents to either the Commonwealth or the other states change signifi-

cantly over the required time, it may be appropriate for a Massachusetts court to

assume jurisdiction over a matter formerly under the jurisdiction of another state. The

likelihood is that consultation with the other state's court will take place to insure that
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the change in jurisdiction is proper. During the pendency of jurisdiction in another

state, the Massachusetts courts must refrain from hearing a matter unless it is an

emergency under paragraph (3) of this section.

It may be beneficial to poll the judges in the District and Probate Courts to determine

what are the specific problems in practice, as well as how the Act can be adminis-

tered most effectively. The granting of emergency powers under the Act may be a

concession to the problems of communication and tracking that implementation of

the Act no doubt uncovers.]

§3. Affidavits; contents; amendment; examination under oath; disclosure of

addresses

a. Every party in any custody proceeding stiall state in an affidavit which shall be

filed together with his first pleading the following information:—
(1) the child's present address of residence;

(2) each address at which the child has resided during the two years immedi-

ately prior to the filing of the instant custody proceeding;

(3) the names and, if known, the current residential addresses or, if unknown, the

last and usual residential addresses, of all persons who have been parties to any

custody proceedings involving the child during the said two-year period, other

than any person whose rights have been terminated in any parental rights

termination proceeding, and any other persons who, according to the knowledge

and belief of the affiant, claim a legal right to the custody or physical possession

of the child; and

(4) whether or not the party knows of or has participated in any prior custody

proceeding involving the child in the commonwealth or in any otherjurisdiction

and the nature of his participation, as party, witness, or in any other capacity, in

such prior proceeding.

[Paragraph (a) sets forth the information the court needs in order to make an initial

jurisdiction determination under the Act. Each numbered paragraph demands the

revelation of information that will aid in such a determination. It is not clear that all

clerks require the filing of the affidavit as a prerequisite for filing the complaint for

custody or other documents in the custody proceeding. Some attorneys knowingly or

unknowingly file affidavits that do not comply with the act. But because the court will

not conduct an independent investigation of the information, there is little power in the

courts to monitor compliance.

Rather than permitting the filing of the affidavit in any format devised by an attorney,

there should be a form with a series of questions which must be answered specifi-

cally. This form would be sworn to by both the attorney and party s/he represents,

under the pains and penalties of perjury. To this form would be attached the specific

information sought by paragraph (a) (1) -(4).

A major problem is presented by the significant number of persons who pursue

custody matters pro se. These persons know nothing of the requirement for filing an

affidavit. Impressionistic information would suggest that there is little assistance
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given to such persons. Given the high levels of stress associated with custody

matters, the Act imposes some fairly confusing requirements for making jurisdictional

determinations. Special attention needs to be given to parties who represent them-

selves in custody actions under the Act. It was written in anticipation of lawyer-

assisted actions.]

b. Unless the same have already been filed by another party, every party in any

custody proceeding shall attach to the affidavit a certified copy of each pleading

and of any determination entered in any custody proceeding he knows of or has

participated in involving the child in the commonwealth or in any otherjurisdiction.

[As stated above, this paragraph also seems directed to attorney-assisted actions. A
person appearing pro se is not likely to have secured a certified copy of each

pleading or determination entered in any custody proceeding he knows of. This is

especially true where the matter has been under the jurisdiction of another state's

court. Where the courts are not organized as they are in the Commonwealth, the

problem for the pro se party is significantly greater. The expenses associated with

gaining certified copies of documents can be quite burdensome for some parents

who come before the courts. There should be some provision for public funds to be

used to assist in obtaining these important documents.]

c. The court may examine any one or more of the parties under oath concerning the

information required to be furnished under this section and concerning other

matters pertinent to any jurisdictional or other issues before the court.

[This paragraph would appear to offer an alternative means for the court to gain

information required under paragraphs (a) and (b) of this section. If it is indeed used

this way in practice, the court would then be able to make inquiry to another state's

court. So long as there is provision for taking jurisdiction in emergencies, this para-

graph would seem to answer some of the problems raised immediately above.]

d. Each party shall amend the affidavit at any time after filing to inform the court of

any custody proceeding filed in any jurisdiction after the date of filing of the

instant custody proceeding of which the affiant becomes aware after filing the

affidavit and shall further amend the affidavit to include the names and ad-

dresses, in conformity with paragraph (3) of subsection (a), of any person of

whom the affiant becomes aware after filing the affidavit who claims a legal right

to the custody or physical possession of the child.

e. Notwithstanding the provisions of this section, a court may waive disclosure of the

present or prior address of the child or of a contestant when such waiver is

necessary to protect the child or the contestant from physical or emotional abuse.

Application for an order waiving disclosure under this paragraph shall be made
upon such notice as the court shall prescribe. The court shall waive disclosure

whenever the present or prior address of the child or of a contestant is a shelter

for battered persons and their dependent children. The reasons for waiver ofany

disclosure requirement of this section shall be stated by the court in the record of

the custody proceeding.

f. The court may impose sanctions against any party who fails to act in conformity

with this section without leave of court granted for good cause shown.
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[It is our understanding that sanctions under this paragraph are seldom, if ever,

imposed. As a result little heed may be taken of compliance with Section 3 of the Act.

The importance of the affidavit to the purposes of the Act would dictate both more

flexible avenues for compliance as well as imposition of sanctions for non-compli-

ance.]

§ 7. Jurisdiction; determination of appropriate forum; factors

a. A court which has jurisdiction pursuant to section two may decline to exercise its

jurisdiction at any time prior to making a custody determination upon finding that

its assumption ofjurisdiction would be (i) violative of the purposes of this chapter;

or (ii) would be based upon the illegal or otherwise wrongful conduct of a party;

or (Hi) would constitute an inconvenient forum and that a court of another state

would constitute a more convenient forum.

[Illegal or otherwise wrongful conduct of a party might include child snatching, failure

to return a child after visitation, removal of the child from a state without leave of the

court before which a custody proceeding is pending and a number of other matters.

Upon discovery of such conduct, the court may not only refuse to accept jurisdiction

of the matter, but require corrective actions and impose contempt sanctions for

failure to comply. Part (ii) of this paragraph promotes major purposes of the Act to

avoid jurisdictional conflicts among states and discourage child kidnapping and

other interference with the rightful custody of another.

What constitutes inconvenience under part (iii) may include costs of appearing in a

court of the Commonwealth; the burden on a party of travel to Massachusetts; the

costs of bringing witnesses to Massachusetts; the location of important evidence in

another state; and, other factors. However, declining or deferring jurisdiction under

part (iii) of this paragraph also requires that there be a more convenient forum in

another state with which the child and or parents have a significant connection under

Section 2 of the Act.]

b. A court may decline jurisdiction for any of the reasons set forth in paragraph (a)

upon motion of a party or of any representative of the child entitled to appear

before the court or upon the court's own motion.

[The important thing to note about this paragraph is that the court may decline

jurisdiction on its own motion. This means in essence that parties may not agree

between them to litigate in the Commonwealth where there is not the connections

required by Section 2 of the Act.]

c. In order to determine whether it is the appropriate forum, a court of the Common-
wealth may, in its discretion, at any time during the pendency of the custody

proceeding, communicate and exchange information with a court or courts of any

other relevant jurisdiction.

[Although the language of this paragraph suggests that communication and ex-

change of information with courts of other jurisdictions is permissive, one must be
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aware that this is on the issue of convenience, rather than jurisdiction under the Act.

This paragraph appears to be a venue, rather than a jurisdictional item. With respect

to jurisdiction, the Act's purposes and other sections reviewed above would seem to

mandate communication in certain circumstances.]

d. For the purposes of this section, a court may consider the following factors:

(1) whether another state is or recently was the child's home state;

(2) whether another state has a closer connection with the child and his family or

with the child and one or more of the contestants;

(3) whether more substantial evidence concerning the child's present or future

care, protection, training, and personal relationships is available or whether such

evidence is more readily available in another state;

(4) whether the parties have agreed on another forum which is not less appropri-

ate; and

(5) whether the exercise ofjurisdiction by a court of the commonwealth would

contravene any of the purposes of this chapter.

[As in the case of paragraph (c) immediately above, this paragraph is largely

devoted to venue considerations. It is straightforward and requires no further

comment.]

e. If a court shall find that a court of another jurisdiction is or may be a more appro-

priate forum under the terms of this chapter for the adjudication of the custody

proceeding, it may do one or more of the following:

(1) dismiss the proceeding with or without prejudice;

(2) vacate any order orjudgment already entered;

(3) stay the proceeding upon condition that a custody proceeding be initiated or

prosecuted In another state in a timely manner or upon any other condition that

the court might deem just;

(4) retain jurisdiction over any action to which the custody proceeding is incident

while declining to render a custody determination;

(5) enter such temporary order or orders as may be required, in the court's

discretion, pursuant to clause (ii) of paragraph (3) of section two;

(6) assess any or all of the costs of the custody proceeding in this state, having

due regard for the purposes of this chapter including the reasonable travel and

other expenses of any party and his or her witnesses, the reason- able attorneys

'

fees of any party, the costs of the court's communications and information

exchanges with other courts and the fees and costs ofany person entitled to

appear before the court as the representative of a child;

(7) assess sanctions against any party whom the court finds has engaged in

illegal or othen^/ise wrongful conduct;

(8) enter any other order orjudgment which may be meet andjust under the

circumstances of the case.
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[The mixing of jurisdictional and venue discussion in paragraphs (d) and (e) above

are confusing. One would expect that the court may treat one as mandatory and the

other as permissive. In any case there is great discretion to dispose of the matter if

the court finds it is not the appropriate forum. It is not at all clear what burden is to be

met in arguing the jurisdiction of the court. It is also not clear whether a determination

of jurisdiction or convenient forum is subject to interlocutory appeal. There are no

cases that could be found on these issues in Massachusetts.]

f. A court shall communicate to the court of any other relevant jurisdiction any

determination or finding made pursuant to this section.

[This paragraph is written in mandatory language. Such language should be in all

sections and parts dealing with jurisdiction, while more permissive language can be

employed in parts dealing with venue or inconvenience.]

Conclusion

[The MCCJA has been interpreted by the Supreme Judicial Court only three times

and less than ten times by the Appeals Court. In Umina v. Malbica, the Appeals

Court summarized the operation of the MCCJA as follows:

Under the Massachusetts act, determination of jurisdiction requires a two step

analysis: first, whether 2 of the MCCJA confers jurisdiction upon the Massachusetts

court at all; and, second, whether, after weighing the criteria in 7 of the MCCJA (the

inconvenient forum provision), the court should exercise jurisdiction. In that respect

the MCCJA resembles the method prescribed by 3 and 7 of the UCCJA. Umina v.

Malbica, 538 N.E.2d 53, 27 Mass.App.Ct. 351 (1989)]

[Many of the problems pointed out here have not been litigated, or at least have not

reached the state's highest court. Wherever possible, those problems which might

be handled through the court's rule making and procedural powers should be dealt

with in this way. Most of the problems identified here appear to require statutory

change. These issues and recommendations will be reviewed with the respective

Chairs of the Senate and House Judiciary Committees.]

Interstate Compact on the Placement of Children
Summary of Possible Modifications

Pursuant to the discussion which follows, the Juvenile Justice Commission offers the

following possible modifications:

1. Update ICPC, remove it from the appendix of Chapter 1 19, and give it a new
chapter designation.

2. Amend the statute to require the sending agency, in the case ofplacement

preliminary to a possible adoption, to reveal fully all fees paid and to be paid by

the adoptive parent to any agency or person in exchange for the adoption

placement.

3. Add a provision allowing civil actions against agencies and persons who

knowingly violate the statute.
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4. Provide stiff penalties, including possible suspension of licenses for doctors,

attorneys and other professionals who violate the statutes provisions with respect

to adoption.

5. Add to the section on construction the rules of construction enunciated by the

Massachusetts courts.

6. Provide for periodic judicial review of out-of-state placements, the relevant period

not to exceed one year

Introduction

Massachusetts last revisited the Interstate Compact on the Placement of Children

(ICPC) in 1963. Since that time there have been no revisions or additions. Several

other states, including New York, have added provisions which would be beneficial

for the Commonwealth. The Massachusetts courts have not interpreted ICPC very

often. Therefore, we have looked to other states for interpretation of ICPC provisions,

especially where they are not likely to offer a different interpretation than Massachu-

setts. One must also consult M.G.L ch. 119, §36 (attached) and the DSS regulations,

1 10 CMR 7.500 etseq.

In this document text of the compact is set forth in bold print. Issues and problems

are set forth in the bracketed
[ ] notes in regular print following pertinent sections.

CH. 119 App.. §2- 1

A compact is hereby entered into with alljurisdictions legallyjoining therein in

substantially the following form:

Article I. Purpose and Policy

It is the purpose and policy of the party states to cooperate with each other in the

interstate placement of children to the

end that:

a. Each child requiring placement shall receive the maximum opportunity to be

placed in a suitable environment and with persons or institutions having appropri-

ate qualifications and facilities to provide a necessary and desirable degree and

type of care.

b. The appropriate authorities in a state where a child is to be placed may have full

opportunity to ascertain the circumstances of the proposed placement, thereby

promoting full compliance with applicable requirements for the protection of the

child.

c. The proper authorities of the state from which the placement is made may obtain

the most complete information on the basis of which to evaluate a projected

placement before it is made.

d. Appropriate jurisdictional arrangements for the care of children will be promoted.

[These purposes are the same in all states. They present no problems in and of

themselves. Although no specific reference is made thereto, the best interests of the

child standard governs decisions under ICPC]
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Article II. Definitions

As used in this compact:

a. "Child" means a person who, by reason of minority, is legally subject to parental,

guardianship or similar control.

b. "Sending agency" means a party state, officer or employee thereof; a subdivision

of a party state, or officer or employee thereof; a court of a party state; a person,

corporation, association, charitable agency or other entity which sends, brings, or

causes to be sent or brought any child to another party state.

[This particular definition apparently causes some confusion. A New York court has

ruled that a "sending agency" which must comply with requirements of the Interstate

Compact on the Placement of Children and may be penalized for illegal placement

includes not only the parent or entity which places the child, but the recipient of the

child if the recipient causes the child to be sent or brought across state lines.

Adoption of Male Infant, 150 Misc.2d 893 (1991)]

c. "Receiving state" means the state to which a child is sent, brought, or caused to

be sent or brought, whether by public authorities or private persons or agencies,

and whether for placement with state or local public authorities or for placement

with private agencies or persons.

d. "Placement" means the arrangement for the care of a child in a family free or

boarding home or in a child-caring agency or institution but does not include any

institution caring for the mentally ill, mentally defective or epileptic or any institu-

tion primarily educational in character, and any hospital or other medical facility.

[In addition to the definitions given here, attention should be given to the definitions in

the DSS regulations.]

Article III. Conditions for Placement

a. No sending agency shall send, bring, or cause to be sent or brought into any

other party state any child for placement in foster care or as a preliminary to a

possible adoption unless the sending agency shall comply with each and every

requirement set forth in this article and with the applicable laws of the receiving

state governing the placement of children therein.

b. Prior to sending, bringing or causing any child to be sent or brought into a

receiving state for placement in foster care or as a preliminary to a possible

adoption, the sending agency shall furnish the appropriate public authorities in

the receiving state written notice of the intention to send, bring, or place the child

in the receiving state. The notice shall contain:

(1) The name, date and place of birth of the child.

(2) The identity and address or addresses of the parents or legal guardian.

(3) The name and address of the person, agency or institution to or with which the

sending agency proposes to send, bring, or place the child.

(4) A full statement of the reasons for such proposed action and evidence of the

authority pursuant to which the placement is proposed to be made.

c. Any public officer or agency in a receiving state which is in receipt of a notice
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pursuant to paragraph (b) of this article may request of the sending agency, or

any other appropriate officer or agency of or in the sending agency's state, and
shall be entitled to receive therefrom, such supporting or additional information as

it may deem necessary under the circumstances to carry out the purpose and

policy of this compact.

d. The child shall not be sent, brought, or caused to be sent or brought into the

receiving state until the appropriate public authorities in the receiving state shall

notify the sending agency, in writing, to the effect that the proposed placement

does not appear to be contrary to the interests of the child.

[A number of clarifications to the above stated conditions are provided in 1 10 CMR
7.503. This section should be read carefully to understand what governs actions by

the compact administrator.

Understanding this compact is made more difficult by a compact adopted at later

time relating to adoption, M.G.L. ch. 18B, §22 (attached) to which Massachusetts is a

party. The ICPC does not apply when a placement is made pursuant to any other

interstate compact to which both the sending and the receiving state are parties or

pursuant to any other agreement between the states which has the force of law. 110

CMR 7.503(12)

In the Commonwealth the "appropriate authorities" or "appropriate officer or agency"

is the Compact Administrator for Massachusetts whether the child is being sent into

Massachusetts or sent from Massachusetts to another compact state. 110 CMR
7.501(1 )&(2). The Department of Social Services conducts all interstate placements

through the Office of the Deputy Commissioner.

Placements made to the Commonwealth by sending agencies from non-member

states and foreign countries, or made by the Commonwealth to non-member states

and foreign countries are not subject to ICPC, but to ch. 119, §36.]

[Special attention is given to children who are the subjects of care and protection

orders in the Commonwealth. The Massachusetts Court of Appeals, Essex has held

that it is the child's right of and the Commonwealth's obligation to see that every such

child receives services and treatment pursuant to protection of children under M.G.L.

c. 119, §1 et seq., and the interstate compact should be followed to insure that

services and treatment continue until they are determined to be no longer necessary.

Custody of Quincy, 29 Mass.App.Ct. 981 , 562 N.E. 2d 94 1990.

The procedures of the Compact do not apply when the child is sent to or from the

Commonwealth by a parent, step-parent, grandparent, adult brother or sister, adult

aunt or uncle, or non-agency guardian and is received by any such person. 1 10 CMR
7.503(3). Nor does the compact apply to a visit by a child to the Commonwealth or a

child from the Commonwealth to another state. 1 10 CMR 7.503(7).]

ICPC does not apply to any placement with an institution primarily educational in

nature. Such institutions operate one or more programs which satisfy the compulsory
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school attendance laws and do not accept responsibility for children for the full year.

110 CMR 7.501(6) and 7.503(6).

ICPC does not apply to visits which are defined as stays of less than 30 days to

provide the child with a social or cultural experience of short duration, such as a stay

in a camp or with a friend or relative who does not thereby assume legal responsibil-

ity for providing child care services. A stay during school vacation is also regarded

as a visit. If the stay is more than 30 days and does not coincide it is considered a

placement. 110 CMR 7.501(13) and 7.503(7).

The Commonwealth should follow the lead of New York and other states which

require that the sending agency shall, in the case of placement preliminary to a

possible adoption, submit to the compact administrator a full statement setting forth

all fees, including the categories of such fees, paid and to be paid by the adoptive

parent to any agency or person in exchange for the adoptive placement. NY Soc.

Sen/. §374-a(1 1). No doubt this is meant to control baby selling and certain prac-

tices related to surrogate births and adoptions.]

Article IV. Penalty for Illegal Placement

The sending, bringing, or causing to be sent or brought into any receiving state ofa

child in violation of the terms of this compact shall constitute a violation of the laws

respecting the placement of children of both the state in which the sending agency is

located or from which it sends or brings the child and of the receiving state. Such

violation may be punished or subjected to penalty in eitherjurisdiction in accordance

with its laws. In addition to liability for any such punishment or penalty, any such

violation shall constitute full and sufficient grounds for the suspension or revocation of

any license, permit, or other legal authorization held by the sending agency which

empowers or allows it to place, or care for children.

[It is not clear whether violation of this provision in Massachusetts can be the subject

of a private cause of action. The New York ICPC provides for such a cause of action

in addition to those set forth just above, allowing money damages including fees,

compensation and other remuneration paid by any person on account of or incident

to the placement of a child in violation of the provisions of ICPC. Such violations shall

also subject the offending agency or person to personal jurisdiction in New York. NY

Soc. Serv. 374-a(12). It would appear that other states have adopted similar provi-

sions. It is presumed that an agency or person will know the law. Thus, there is an

additional deterrence to violating the statute.

In a 1991 case, a New York court suggested several sanctions for violations of the

Compact provisions and procedures. The court suggested that referral of violation of

adoption laws to the attorney disciplinary committees or prosecutorial authorities

would be fair and effective. It also suggested that denial of adoption would be

appropriate in other instances. Whether the Commonwealth should list certain

sanctions is a matter for the legislature. However, the courts should explore the full

range of options available to it to insure compliance with the statute.]
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Article V. Retention of Jurisdiction

a. Tine sending agency shall retain jurisdiction over the child sufficient to determine

all matters in relation to the custody, supervision, care, treatment and disposition

of the child which it would have had if the child had remained in the sending

agency's state, until the child is adopted, reaches majority, becomes self-

supporting or is discharged with the concurrence of the appropriate authority in

the receiving state. Such jurisdiction shall also include the power to effect or

cause the return of the child or its transfer to another location and custody

pursuant to law. The sending agency shall continue to have financial responsibil-

ity for support and maintenance of the child during the period of the placement.

Nothing contained herein shall defeat a claim ofjurisdiction by a receiving state

sufficient to deal with an act of delinquency or crime committed therein.

[This paragraph does not state timetables for retention of jurisdiction. It rests jurisdic-

tional decisions on occurrence of certain critical events. I think that jurisdiction

beyond a period of time should call for a review of the child's progress. If progress

has been positive, then jurisdiction over the child should be transferred to the

receiving state. Jurisdictional issues should be decided under the Uniform Child

Custody Jurisdiction Act (UCCJA) or in the Commonwealth, the fyiCCJA. Reconciling

the ICPC with MCCJA must be a constant source of puzzlement for attorneys, if not

for the courts.

Apparently one state is allowed to determine the sufficiency of another state's laws. In

a 1989 New Jersey case, the court held that New Jersey's Division of Youth and

Family Services could place a drug-addicted child in physical custody of maternal

relatives living in South Carolina and retain jurisdiction over the child, as Carolina had

less stringent requirements for adoption of children and termination of natural parents'

rights, and the placement order might otherwise amount to de facto termination of, or

infringement upon, natural parents' rights. New Jersey Division Youth and Family

Services v E.D&K.D., 233 N.J.Super. 401 , 558 A.2d 1377 (1989).

The length of time a child can stay with a relative in one state while still under the

jurisdiction of another is illustrated by an Iowa case. There, the court held that the

best interests of children, who had been adjudicated to be in need of assistance by

the Iowa juvenile court and who were subsequently placed with a maternal aunt in

California, were to have Iowa terminate its jurisdiction over the children to allow

California to assume jurisdiction, since: the children expressed a desire to remain in

California; the children would benefit from structured placement there; the children

would remain in close contact with the maternal aunt with whom they had lived for the

past eight years; and the children would benefit from continuing psychological

counseling, in which they were already enrolled, provided by a California social

services agency. In the Interest of T.M.C. & A.C.C., 429 N.W. 165 (Iowa App. Ct.

1988).]

The purpose of compacts and uniform codes is to bring consistency and predictabil-

ity to cases involving more than one state. The absence of clear guidelines with

respect to retention of jurisdiction seems to undermine the primary goals of ICPC]
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b. When the sending agency is a public agency, it may enter into an agreement with

an authorized public or private agency in the receiving state providing for the

performance of one or more services in respect of such case by the latter as

agent for the sending agency.

[This is done frequently when the Commonwealth is the sending state. Often, it

involves the Probation Office of the Probate and Family Court, as well as the Com-
pact Administrator. There is some lack of clarity whether reports may be made
directly to the courts under such an arrangement. This needs to be examined to

eliminate potential confusion.]

c. Nothing in this compact shall be construed to prevent a private charitable agency

authorized to place children In the receiving state from performing services or

acting as agent in that state for a private charitable agency of the sending state;

nor to prevent the agency in the receiving state from discharging financial

responsibility for the support and maintenance of a child who has been placed on

behalf of the sending agency without relieving the responsibility set forth in

paragraph (a) hereof.

[It would make a great deal of sense to take advantage of the arrangement allowed

by paragraph (c) as often as possible. However, it would also be advisable to require

the revelation of all fees before a sending agency can engage such private chari-

table agency services. Neither the Massachusetts statute nor New York statutes

require such revelations under this paragraph. It would be advisable to require that

fees for private services be within a specified percentage of what a state agency in

the receiving state would charge.]

Article VI. Institutional Care of Delinquent Children

A child adjudicated delinquent may be placed in an institution in another party

jurisdiction pursuant to this compact, but no such placement shall be made unless

the child is given a court hearing on notice to the parent or guardian with opportunity

to be heard, prior to his being sent to such other party jurisdiction for institutional care

and the court finds that:

1. Equivalent facilities for the child are not available in the sending agency's

jurisdiction; and

2. Institutional care in the other jurisdiction is in the best interest of the child and will

not produce undue hardship.

[These three paragraphs do not make it clear how the Department of Youth Services

shall be involved nor is there sufficient guidance for the departments or the courts.

What will constitute the best interests of the child when s/he is to be placed away

from family and relatives? It seems appropriate to follow the standards of the least

restrictive placement alternative given the child's intelligence, emotional make-up,

family relations and the nature of the offense which requires institutional placement.

Does "will not produce undue hardship" refer to the child, the child's family, the state,

or all of them. It is a matter of serious concern if a child is cut off from family which

can provide support and motivation for rehabilitation.

147 Supreme Judicial Court Commission on Juvenile Justice Final Report



There are no stated requirements for the kinds of institutions in which a child can be

placed. For instance, must there be a strong educational or vocational component? It

would seem there should still be requirements related to the philosophy which

underlies juvenile courts.

Is a child entitled to representation by an attorney at the stage that an out-of-state

placement is to be made? It seems that there are liberty interests still at stake and

deserving of protection.]

Article VII. Compact Administrator

The executive head of each jurisdiction party to this compact shall designate an

officer who shall be general coordinator of activities under this compact in his

jurisdiction and who, acting jointly with like officers of other party jurisdictions, shall

have power to promulgate rules and regulations to carry out more effectively the

terms and provisions of this compact.

[As noted above, the compact administrator in Massachusetts is the Deputy Commis-

sioner of the Department of Social Services. He must coordinate with the courts, other

Massachusetts state agencies, private social agencies, and individuals covered by

the Compact. The Compact Administrator is guided by the DSS regulations, as well

as by 18b M.G.L. 22. He must refer to any other compacts and agreements on the

placement of children to which the Commonwealth is a party.

Article VIII. Limitations

This compact shall not apply to:

a. The sending or bringing of a child into a receiving state by his parent, step-

parent, grandparent adult brother or sister, adult uncle or aunt, or his guardian

and leaving the child with any such relative or non-agency guardian in the

receiving state.

b. Any placement, sending or bringing of a child into a receiving state pursuant to

any other interstate compact to which both the state from which the child is sent

or brought and the receiving state are party, or to any other agreement between

said states which has the force of law.

[In addition to those limitations listed above ICPC does not apply to the following

situations:

• placement in institutions for the mentally ill or mentally defective or epileptic, or

any hospital or other medical facility (110 CMR 7.503(6);

• adoptions by residents of Massachusetts who finalize the adoption of out-of-state

or out-of-country children in another state or country before the child enters

Massachusetts for the first time (1 10 CMR 7.503(10).

• placement when a court in one state, in connection with a divorce, awards

custody to a parent residing in another state.

• inter-country placement of children;

148 Supreme Judicial Court Commission on Juvenile Justice Final Report



• move by parents to another state when the child stays in the state where the

original placement of the child outside his/her home occurred;

The regulations governing when the ICPC applies or does not apply can be found in

the DSS regulations, 1 10 CMR 7.503 - 7.513.]

Article IX. Enactment and Withdrawal

This compact shall be open to joinder by any state, territory or possession of the

United States, the district of Columbia, the Commonwealth of Puerto Rico, and, with

the consent of congress, the government of Canada or any province thereof. It shall

become effective with respect to any such jurisdiction when such jurisdiction has

enacted the same into law. Withdrawal from this compact shall be by the enactment

of a statute repealing the same, but shall not take effect until two years after the

effective date of such statute and until written notice of the withdrawal has been given

by the withdrawing state to the governor of each other party jurisdiction. Withdrawal

of a party state shall not affect the rights, duties and obligations under this compact

of any sending agency therein with respect to a placement made prior to the effec-

tive date of withdrawal.

[This provision is straightforward. If Massachusetts should withdraw under the

provisions of this paragraph, MGL ch. 119, §36 would still apply.]

Article X. Construction and Severability

The provisions of this compact shall be liberally construed to effectuate the purposes

thereof The provisions of this compact shall be severable and ifany phrase, clause,

sentence or provision of this compact is declared to be contrary to the constitution of

any party state or of the United States or the applicability thereof to any government,

agency, person or circumstance is held invalid, the validity of the remainder of this

compact and the applicability thereof to any other government, agency, person or

circumstance shall not be affected thereby. If this compact shall be held contrary to

the constitution of any state party thereto, the compact shall remain in full force and

effect as to the remaining states and in full force and effect as to the state affected as

to all severable matters.

[Construction of ICPC is to follow the rules of construction. Ordinarily, such rules

require that in the absence of anything indicating to the contrary, statutory language

is to be given its plain and ordinary meaning; the statute must be interpreted to

express the intent of the legislature and avoid an absurd result; and, a court will not

resort to interpretation to ascertain the meaning of statutory words and phrases which

are plain, direct, and unambiguous.]

§2-2 Construction

The provisions of section thirty-six of chapter one hundred and nineteen of the

General Laws shall not apply to a public sending agency of or in, another state party

to said compact St. 1963, c. 452, §2.

§2-3 Financial responsibility

Financial responsibility for any child placed pursuant to the provisions of the inter-
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state compact for the placement of children shall be determined in accordance with

the provisions of Article V thereof in the first instance. However, in the event of partial

or complete default of performance thereunder, the provisions of section thirty-six

also may be invoked. St 1963, c. 452, §3

[The pertinent provisions of §36 are as follows:

In case of a breach of any condition of such a bond, the attorney general, upon

request of the department, shall put the bond in suit, and the commonwealth or any

city or town thereof shall be reimbursed from the proceeds for any expense incurred

by reason of a breach of any such condition. Vio-lation of this section shall be

punished by a fine of not more than one hundred dollars or by imprisonment for not

more than six months, or both.

§2 - 4 Appropriate authority in the receiving state, defined

As used in Articles 111(b) and V(a) of the interstate compact on the placement of

children, the phrase "appropriate public authorities" with reference to the Common-
wealth of !\/lassachusetts shall mean the department of public welfare. St. 1963, c.

452 §4.

[As noted above, the appropriate public authority in the Commonwealth is the

Department of Social Services, specifically the Office of the Deputy Commissioner.

The statute should be amended to update this paragraph.]

§2-5 Officers and agencies; power to enter into agreements; financial obligations

The officers and agencies of the Commonwealth and its political subdivisions having

authority to place children are hereby empowered to enter into agreements with

appropriate officers or agencies of or in other party states pursuant to Article V(b) of

the interstate compact on the placement of children. Any such agreement which

contains a financial commitment or imposes a financial obligation on the common-

wealth or a political subdivision or agency thereof shall not be binding unless it has

the approval in writing of the commissioner of administration in the case of the

commonwealth and of the chief local fiscal officer in the case of a political subdivision

of thereof St. 1963, c. 452, §5.

[This paragraph should be updated to indicate the appropriate officer instead of the

defunct position of "commissioner of administration".]

§2 - 6 Visitation, inspection or supervision of children, homes or institutions

Any requirements for visitation, inspection or supervision of children, homes, institu-

tions or other agencies in another party state which may apply under sections three

hundred eighty-two, three hundred eighty-six or three hundred ninety-eight of this

chapter shall be deemed to be met if performed pursuant to an agreement entered

into by appropriate officers or agencies of this state or a subdivision thereof as

contemplated Article V(b) of inter-state compact on the placement of children. St.

1963, c. 452 §6.

§2 - 7 Placement of delinquent children

Any court having jurisdiction to place delinquent children may place a delinquent
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child in an institution of or In another state pursuant to Article VI of the Interstate

compact on the placement of children, and shall retain jurisdiction as provided in

Article V thereof. St. 1963. c. 452, §7.

[See comments under Article VI above]

§2-8 Executive Head
As used in Article VII of the interstate compact on the placement of children, the term

"executive head" means the governor. St. 1963, c. 452, § 8.

M.G.L.A. 119

§36. Bringing child into commonwealth with view to adoption, custody or care:

permit; application; bond

No person or institution shall bring or cause to be brought into the common-
wealth, or receive therein, from any other state, province or country, any child for

the purpose of placing or boarding, or of procuring the placing or boarding of

such child, in a family or home within the commonwealth, with a view to adoption,

guardianship, custody or care by any person other than one related to him by

blood or marriage, without first obtaining a permit therefor from the department.

Such a permit shall not issue until a written application therefor has been filed with

the department on forms by it prepared, containing such information relative to

such child as the department may require, accompanied by an individual or

blanket bond running to the commonwealth in such penal sum and with such

surety or sureties as the department may approve, conditioned on the following:

— (1) that all statements contained in such an application are true in substantial

particulars; (2) that any such child becoming a public charge during his minority

shall be removed from the state not later than thirty days after notice from the

department; (3) that such child shall be removed from the state immediately

upon his release from any penal or reformatory institution or training school to

which he has been committed, within three years of his arrival within the state, for

juvenile delinquency or crime; (4) that such child shall be placed or boarded

under such agreement as will secure to him a proper home and surroundings,

and as will render his custodian responsible for his proper care, education and

training, under adequate supervision and subject to annual visitation by an agent:

and (5) that such reports relative to the child shall be made to the department as

it may require. In case of a breach of any condition of such a bond, the attorney

general, upon request of the department, shall put the bond in suit, and the

commonwealth or any city or town thereof shall be reimbursed from the proceeds

for any expense incurred by reason of a breach of any such condition. Violation of

this section shall be punished by a fine of not more than one hundred dollars or

by imprisonment for not more than six months, or both. Added by St. 1954, c. 646,

§1.

M.G.L.A. 18B

§22. Adoption and medical assistance for interstate children; interstate compacts

As used in this section, unless the context clearly requires othenA/ise, the following

terms shall have the following meanings;
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"Adoption assistance state", ttie state that is a signatory to an adoption assistance

agreement in a particular case.

"State", a state of the United States, the District of Columbia, the Commonwealth

of Puerto Rico, the Virgin Islands, Guam, the Commonwealth of the Northern

Mariana Islands or a territory or possession of or administered by the United

States.

"Residence state", the state in which the child is a resident by virtue of the

residence of the adoptive parents.

The department, with the concurrence of the department ofpublic welfare may
develop, participate in the development of, negotiate and enter into one or more

interstate compacts on behalf of the commonwealth with other states to imple-

ment one or more of the following purposes: for the protection of children on

behalf of whom adoption assistance is being provided by the department; and to

provide procedures for adoption assistance payments and medical payments for

interstate children. When so entered into, and for so long as it shall remain in

force, such a compact shall have the force and effect of law.

A compact entered into pursuant to the provisions of this section shall have: a

provision making it available forjoinder by all states; a provision for withdrawal

from the compact upon written notice to the parties, but with a period of one year

between the date of such notice and the effective date of such withdrawal; a

requirement that the protection afforded by or pursuant to the compact continue

in force for the duration of the adoption assistance and be applicable to all

children and their adoptive parents who, on the effective date of the withdrawal,

are receiving adoption assistance from a party state other than the one in which

they are resident and have their principal place of abode; a requirement that

each instance of adoption assistance to which the compact applies be covered

by an adoption assistance agreement, in writing, between the adoptive parents

and the state child welfare agency of the state which undertakes to provide the

adoption assistance and that any such agreement be expressly for the benefit of

the adopted child and enforceable by the adoptive parents and the state agency

providing the adoption assistance; and such other provisions as may be appro-

priate to implement the proper administration of the compact.

A child with special needs who is a resident of the commonwealth and who is the

subject of an adoption assistance agreement with another state, shall be entitled

to receive a medical assistance identification from the commonwealth, upon the

filing, in the department of public welfare, of a certified copy of the adoption

assistance agreement obtained from the adoption assignment state. In accor-

dance with regulations of the department, the adoptive parents shall be required,

at least annually, to show that the agreement is still in force or has been renewed.

The department of public welfare shall consider the holder of a medical assis-

tance identification pursuant to this section as any other holder of a medical

assistance identification under the laws of the commonwealth and shall process

and make payment on claims on account of that holder in the same manner and

pursuant to the same conditions and procedures as set forth for other recipients

of medical assistance.
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Whoever submits any claim for payment or reimbursement for services or

benefits, pursuant to tfiis section or tfie making of any statement in connection

ttierewitti, whiich claim or statement ttie maker knows or should know to be false,

misleading or fraudulent shall be guilty of perjury and subject to criminal and civil

liability under the laws of the commonwealth.

The provisions of this section shall apply only to medical assistance for children

under adoption assistance agreements from states that have entered into a

compact with the commonwealth under which such other state provides medical

assistance to children with special needs under adoption assistance agreements

made in the commonwealth. All other children entitled to medical assistance,

pursuant to adoption assistance agreements entered into by the commonwealth

shall be eligible to receive such medical assistance in accordance with the laws

and procedures relative thereto.

Consistent with federal law. the department, pursuant to the provisions of this

section, and any compact entered into hereunder, shall include in any state plan

made pursuant to the Adoption Assistance and Child Welfare Act of 1980, Public

Law 96-272, Titles IV-E and XIX of the United States Social Security Act [FN1PP]

and any other applicable federal laws, the provision of adoption assistance and

medical assistance for which the federal government pays some or all of the cost.

Said department shall apply for and administer all relevant federal aid. in accor-

dance with law.

Added by St. 1987, c. 193.

[FN1PP] 42 U.S.C.A. §602 et seq.
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Appendix E: Judicial Survey of

Probate and Family Court Department

Please respond to the following questions. You are not asked to identify yourself.

Your answers and connments shall remain completely anonymous. When completed,

please return to;

Commission on Juvenile Justice

Supreme Judicial Court

1300 New Court House

Boston, MA 02108

Section I: Shared Custody Implementation Plan

1 ) How often (excluding separation agreements) do parties involved in divorce

cases with children involved submit a Shared Custody Implementation Plan?

a) estimated % of all applicable cases

8 one percent of cases

4 five percent of cases

1 ten percent of cases

2 fifteen percent of cases

1 thirty-three percent of cases

9 No answer

b) total number reviewed during past year

1 one case reviewed

2 two cases reviewed

1 three cases reviewed

1 nine cases reviewed

2 fifty cases reviewed

18 No answer

2) Please describe briefly what is included in these plans when they are submitted.

• None filed.

• Visitation schedule form for handling disagreements exchange of Information.

• When they are actually submitted, they are usually thoughtful and detailed.

• Visitation schedule.

• Visitation, education decision making (dispute resolution) sharing of expenses -

religious training, etc.

• Living arrangements for children; visitation schedule; living arrangements for

children; visitation schedule; consultation between parents re: school, health,

discipline, etc. Sometimes they also include information regarding non custodial

parent's access to school/medical records.

• Time, education, roles, problem solving mechanism, medical cost & care, etc.

•
I have only seen one which included with some specificity time sharing of
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children between parents; general language as to parents' cooperation with one

another in raising children; consultation provisions on major issues.

• Arrangements for visitation, travel, health, schooling, religious issues, camp,

avenues to mediate disputes before going back to court.

• I have never seen one.

• The parties recite the schedule of time which each parent enjoys and the

detailed manner in which they communicate concerning that schedule.

• N/A (9)

3) Please offer any suggestions or criticisms you have regarding the Shared

Custody Implementation Plan as currently used.

• It is being ignored by litigants so strike the statutes.

• I do not think it has been useful or practical. It works best for those who need it

least.

• It is OK so long as the parties and the lawyers devise an all inclusive plan that

can be adopted with few revisions.

• It's not commonly used.

• They are a great theory but most litigants can't hire lawyers who are well enough

informed to draft and explain.

• I don't see them often enough! I wish counsel would be more diligent about

submitting them.

• Should be used more often and should be required to be filed.

• Courts not insisting on them by end of case. Perhaps a court provided form

would help people think through and present the issues to the court in writing as

required.

• Not needed.

• I've only seen one.

• It is not practical.

• It focuses people on covering these issues and defining their resolution and

how they will resolve - but it hasn't been implemented as a separate plan in many

instances because it involves too much work. It's very appropriate in the custody

section of agreements. I would like to see a separate pre-printed form to use for

those cases not included in agreements. Would be helpful to family service

offices and dealing with pro se litigants.

• Plans of this kind are rare since few divorced parents can agree long enough on

an amicable basis to work out a long range or mutually satisfying agenda.

• N/A (6)

4) Would you like to see the plan or the use of the plan be modified, improved,

expanded in use, or abolished? (Please be specific)

• Abolished (6)

• Abolished. It appears to be seldom used systemwide and if parties can cooper-
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ate directly with one another, such that they are appropriate candidates for joint

custody, it seems reducing everything to writing can be burdensome, especially

for pro se litigants.

• A form plan (fill in the blanks) should be available for attorney and parties.

•
I don't really care.

• Improved; more specifics in the submitted plans.

• Should be used. Makes parties focus in on the issue.

• Would like to see the plan expanded.

• Expanded in use. It would be more helpful to me in drafting judgments.

• Expanded in use. Should be required to be filed with all separation agreements

or agreed custody arrangements. Should also be used in paternity cases.

• Improved and expanded in use.

• Abolished. If needed, we can make specific visitation provisions; specificity isn't

always the answer.

•
I think there is a great need for the plan to be done because it makes people

address the issue. Leaving it creates further litigation in determining resolutions. I

would like to see a formal devised as a prototype which is used in agreements

and a prototype developed for non-agreement cases and for pro se litigants.

• The plan is fine because it can only be entered into by people who have mutual

respect for each other and are genuinely considerate of each other and intend

that the plan will succeed.

•N/A(1)

5) At what stage in the proceedings is the plan currently submitted if it is used?

• The statute requires It to be submitted within thirty days of entry of order.

• Hearing on the merits.

• Oftentimes a T.V. stage, at times at divorce hearing.

• Rarely.

• With separation Agreement - at the end of the litigation.

• At the end of argument/testimony.

• By the end of settled case.

• Only at hearing on merits and in the agreement.

• At any time.

• N/A/ (9)

6) If you feel this plan should be used in its current or modified form, at what stage

should it be submitted?

• Temporary order stage.

• Abolished.
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• At the end of argument/testimony.

• At temporary order stage subject to modification as case progresses.

• Perhaps at different stages so that by the end a final version would be created

and workable.

• At the hearing on the merits.

• At any time.

•N/A(13)

Section II: Divorce Cases - Shared Physical Custody/Joint Legal Custody

For the following possible situations, we would like you to

tell us what your experience has been. Please include in your response as much
information as possible. Categories are offered to assist you in estimating the number

of cases that each situation describes.

7) One party requests shared physical and/or joint legal custody.

13 most cases (most=81 -100%)

6 many cases (many=5 1-80 %)

- some cases (some=26-50 %)

1 not many cases (not many= 1 1 -25 %)

4 very few cases (very few= 1-10%)

1 no answer

Comments: In most cases, parties request joint legal custody; • In very few cases,

the parties request shared physical custody; • Shared physical [custody] is a

problem; • Suspicious of the practicality of shared physical [custody]; • Shared

physical custody means the parties are sharing the time the child or children spends

with each parent; • Joint legal custody rarely acknowledges the paternity or maternity

of the non-custodial parent. In my opinion, it doesn't give many rights to this parent; •

Mostly with regard to shared legal custody. Shared physical 208 31 -many cases.

Jointly - 209 s 10 - not many (21-40) • In most cases, parties request joint legal

custody. In very few cases, the parties request shared physical custody.

7a) The party making this request is represented by counsel.

7 most cases (most=81-100 %)

14 many cases (many=5 1-80 %)

3 some cases (some=26-50 %)

not many cases (not many= 1 1 -25 %)

- very few cases (very few= 1-10%)

1 no answer

Comments: Joint legal custody is asked for and granted in 98% of divorces because

it just acknowledges the non-custodial parent's parentage; •
I usually see it in a

written agreement prepared by counsel.
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7b) The party making this request is appearing pro se.

2 most cases (most=81 -100%)

5 many cases (many=5 1-80 %)

7 some cases (some=26-50 %)

5 not many cases (not many= 1 1 -25 %)

5 very few cases (very few= 1-10%)

1 no answer

Comments: Very few cases unless both are unrepresented and agree.

8) Allegations and/or proof of physical abuse of spouse, ex-spouse, ex-partner

arise in the context of a defense to shared or joint custody.

1 most cases (most=81 -1 00 %)

1 many cases (many=51 -80 %)

1 2 some cases (some=26-50 %)

5 not many cases (not many= 1 1 -25 %)

4 very few cases (very few= 1-10%)

2 no answer

Comments: none

9) Allegations and/or proof of sexual abuse of a child of the parties arise in the

context of a defense to shared or joint custody.

0 most cases (most=81 -100%)

1 many cases (many=51 -80 %)

2 some cases (some=26-50 %)

7 not many cases (not many= 1 1 -25 %)

14 very few cases (very few= 1-10%)

1 no answer

Comments: none
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Section III: Paternity Issues

For the following possible situations, we would like you to tell us what your experience

has been. Please include in your response as nnuch infornnation as possible. Catego-

ries are offered to assist you in estimating the number of cases that each situation

describes.

10) One party requests shared physical and/or joint legal custody.

4 most cases (most=81 -1 00 %)

5 many cases (many=5 1-80 %)

4 some cases (some=26-50 %)

5 not many cases (not many= 1 1 -25 %)

5 very few cases (very few= 1-10%)

2 no answer

Comments: • Most are brought by the Dept. of Revenue, therefore "custody" must

be raised by the court or only support is resolved; • Never had a G.L. c. 209 §1

1

agreement.

10a) The party making this request is represented by counsel.

2 most cases (most=81 -100%)

5 many cases (many=51 -80 %)

6 some cases (some=26-50 %)

5 not many cases (not many= 1 1 -25 %)

5 very few cases (very few= 1-10%)

2 no answer

Comments: none

10b) The party making this request is appearing pro se.

7 most cases (most=81-100 %)

3 many cases (many=51 -80 %)

9 some cases (some=26-50 %)

3 not many cases (not many=1 1-25 %)

1 very few cases (very few= 1-10%)

2 no answer

Comments: none

159 Supreme Judicial Court Commission on Juvenile Justice Final Report



1 1 ) One party requests visitation at a hearing to establish paternity.

8 most cases (most=81 -100%)

8 many cases (many=5 1-80 %)

5 some cases (some=26-50 %)

3 not many cases (not many= 1 1 -25 %)

0 very few cases (very few= 1-10%)

1 no answer

Comments: Often with very young parents who themselves still live with their own

parents; • Most non-custodial fathers seek visitation - more so with male children;

• Usually the parties have some arrangement re; visitation but don't raise it unless

the court does or there's a problem - D O R. does not deal with the issue.

1 2) The mother requests physical custody of the child and asks the court to "order"

the father to visit with and/or take the child each or some weekends.

1 most cases (most=81-100 %)

0 many cases (many=51 -80 %)

3 some cases (some=26-50 %)

8 not many cases (not many= 1 1 -25 %)

13 very few cases (very few= 1-10%)

Comments: Most fathers wilt visit; small percentage will not; • Infrequent but often

enough this is an issue and not only in paternity but also domestic proceedings.

13) The party requesting visitation is represented by counsel but the other is not.

0 most cases (most=81 -100%)

1 many cases (many=51-80 %)

8 some cases (some=26-50 %)

9 not many cases (not many= 11-25 %)

6 very few cases (very few= 1-10 %)

1 no answer

Comments: Neither party represented in most cases D.O.R. only represents mother

on money issues.
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14) Both parties are represented by counsel and agree that the father should visit the

child but cannot agree on the terms of visitation schedule.

0 most cases (most=81 -100%)

2 many cases (many=51 -80 %)

8 some cases (some=26-50 %)

5 not many cases (not many= 1 1 -25 %)

9 very few cases (very few= 1-10%)

1 no answer

Comments: Neither party represented in most cases D.O.R. only represents mother

on money issues.

15) Allegations of abuse of the ex-partner arise in the context of a hearing to estab-

lish paternity.

1 most cases (most=81 -100 %)

0 many cases (many=5 1-80 %)

8 some cases (some=26-50 %)

9 not many cases (not many=1 1 -25 %)

6 very few cases (very few= 1-10 %)

1 no answer

Comments: none

16) The party making the allegation is represented by counsel.

1 most cases (most=81-100 %)

0 many cases (many=5 1 -80 %)

9 some cases (some=26-50 %)

9 not many cases (not many= 1 1 -25 %)

5 very few cases (very few= 1-10%)

1 no answer

Comments: none

15b) The party making the allegations is appearing pro se.

2 most cases (most=81 -100%)

7 many cases (many=51 -80 %)

8 some cases (some=26-50 %)

3 not many cases (not many= 1 1 -25 %)

4 very few cases (very few= 1-10 %)

1 no answer

Comments: none
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16) Allegations of neglect and/or physical or sexual abuse of the child arise in the

context of an action to establish paternity.

0 most cases (most=81 -1 00 %)

0 many cases (many=51 -80 %)

5 some cases (some=26-50 %)

7 not many cases (not many= 11-25 %)

1 2 very few cases (very few= 1-10%)

1 no answer

Comments: none

16a) The party making the allegation is represented by counsel.

1 most cases (most=81-100 %)

0 many cases (many=51 -80 %)

8 some cases (some=26-50 %)

7 not many cases (not many= 1 1 -25 %)

8 very few cases (very few= 1-10 %)

1 no answer

Comments: Little experience; " Most cases are brought by D.O.R. and they only

represent the issue of child support.

16b) The party making the allegation is appearing pro se.

5 most cases (most=81 -100 %)

3 many cases (many=5 1-80 %)

8 some cases (some=26-50 %)

4 not many cases (not many=1 1 -25 %)

4 very few cases (very few= 1-10 %)

1 no answer

Comments: none

17) The non-custodial parent of the child does not want to pay child support be-

cause the court has ordered "supervised" or no visitation.

2 most cases (most=81 -100%)

3 many cases (many=51 -80 %)

6 some cases (some=26-50 %)

8 not many cases (not many=1 1-25 %)

6 very few cases (very few=1-10 %)

Comments: Most non-custodial parents anticipate an order for support will be made.
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18) The non-custodial parent requests sole, joint or shared custody as a defense to

paying child support pursuant to the child support guidelines.

0 most cases (most=8 1 - 1 00 %)

1 many cases (many=51 -80 %)

6 some cases (some=26-50 %)

6 not many cases (not many= 1 1 -25 %)

1 1 very few cases (very few= 1-10 %)

1 no answer

Comments: Unknown if this is the reason such a request is made.

18a) The non-custodial parent is represented by counsel but the custodial parent is

not.

0 most cases (most=81-100 %)

0 many cases (many=5 1-80 %)

9 some cases (sorTie=26-50 %)

3 not many cases (not many= 11-25%)

1 2 very few cases (very few= 1-10 %)

1 no answer

Comments: Father (non-custodial) is more likely to assert such a claim if represented

and mother is not.

18b) The non-custodial parent is appearing pro se but the custodial parent is

represented by private counsel.

0 most cases (most=81 -100%)

2 many cases (many=51 -80 %)

6 some cases (some=26-50 %)

5 not many cases (not many= 1 1 -25 %)

1 0 very few cases (very few= 1-10%)

1 no answer

Comments: none

19) Allegations of the failure of the non-custodial parent to establish a substantial

relationship with the child arise.

1 most cases (most=81 -100 %)

7 many cases (many=5 1-80 %)

3 some cases (some=26-50 %)

9 not many cases (not many= 1 1 -25 %)

4 very few cases (very few= 1-10%)

1 no answer

Comments: none
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20) Have you any suggestions or comments regarding visitation discussions in cases

where paternity must be established?

• Follow J. Rotman's Guide Lines.

• Supervised visitation should be addressed.

• Paternity should be established before visitation is addressed. If man is not

biological father, contact through visitation causes confusion and occasionally

distress for the child.

• PSO very helpful, also use parenting film and booklet. Some putative fathers

hold back pending adjudication - relationships might be enhanced by expediting

adjudication where possible.

• They can be more difficult than cases where the parents are/were married,

because there was often no commitment to the life of the child.

• If child is infant, father has no history of caretaking with child, so must be age

and developmentally appropriate time away from the mother.

• Preliminary discussions concerning visitation ought to be handled by compe-

tent family service offices, as is generally the case in our Courts.

• Generally visitation is not ordered pending determination of paternity if bona

fide issue of paternity unless child already has a relationship with him.

• If a visitation problem arises, I order a GAL mental health person to investigate

and report the causes of the problem and also try to mediate the dispute.

• Statute should be changed so that DOR handles visitation aspects of the case.

• It is a mixed bag. Many men who deny paternity will still indicate an interest in

visiting the child. There are usually long standing relationships and bonding

which is helpful in moving the paternity issues into place.

• N/A (9)

Section IV: General Observations

21) Please offer any comments or suggestions regarding custody, paternity, or

termination of parental rights cases. (Use the back of the survey if necessary)

• In many, if not most, cases - the non-custodial parent has paid no support -

case is here at urging of DOR - N/C parent is reluctant to support and custody or

visitation is not of importance, because he has removed himself, emotionally and/

or financially from contact with the child.

• Make information - Pamphlets, etc. available to public free of charge.

• The 210-3 statute should be changed since the best interest of the children is

not being served.

• In fairness to the child, termination of parental rights cases should be brought to

court earlier (not wait until the child has been in custody for 3-4 years or more and

in several different foster homes) and once filed should proceed on a fast track.

The DSS worker who is familiar with the child and signs the adoption plan should

remain on the case as the adoption worker. There is often a long period of time
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between the date the termination petition is allowed and the time the adoption

takes place because of this lack of continuity.

• In termination cases the standard should be the best interest of the child

(perhaps the new statute establishes this). Some sort of education (films, etc.) on

the issues of custody, parenting, the effect of divorce on children, etc. should be

mandatory in all cases of divorce, separation, or paternity where minors are

involved.

• Too much is expected of the court. We can't readily change people's behavior.

We can however, guide well-meaning, receptive people to a course of action that

is less damaging to children than all out pitched battles by use of mediation

(PSO) and educational programs. All courts should develop parenting courses

and should be run outside the court by independent Vendors but to "Standards"

established by the Court. The vendor should be able to charge a reasonable fee

and no final judgment should enter without both parties completing the course

and be so certified by the vendor. Of course there would have to be provisions for

indigence.

• Contested custody cases are difficult situations frequently. Too often [parents]

argue their own interests as opposed to the child's. More uniform approach to

considering child's interest would be helpful. I'm not sure how affordable that can

be done however.

• GALs should have time limitations for reports so that case progresses in a timely

manner. Each parent should submit a "plan" as to past history of caretaking and

age (developmental appropriate time-sharing with the child. Court should

emphasize importance of both parents' participation in child-raising for healthiest

child.

• Aforementioned issues should be handled in a non-confrontational setting. To

do otherwise is counter-productive.

• Custody disputes are very harmful to children. The Court should try to defuse

the situation and get the parties to settle their disputes without a trial. Mental

Health people are a big help in this regard. They can often inform the trial judges

as to the actual cause of the dispute and thus make it easier to settle. The

mediator or GAL will often help people settle the problems among themselves.

• Proffer forms as suggested. Have Family Service Office use as prototypes in

their negotiations with clients.

• Lengthy discussions with the parties about their relationships are essential to an

understanding of the form custody orders, including termination orders, should

take.

• N/A (6)
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All of the reports on this list are available in the State Library (SL) at the State House.

The reports are arranged by subject (Care and Protection, Adoption, CHINS. Child

Support and Custody, and Child Abuse) and, within each subject, by date of publica-

tion.

The final section in this bibliography is entitled "miscellaneous". This section contains

reports which did not fit into any of the more specific categories listed above but

which appeared relevant. Therefore, the Miscellaneous category contains four more

general sections: children and the courts, services to children, children and families

in general, and fiscal issues.
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Care and Protection
Report of the Special Subcommittee on Foster care, vol. 1. Joint Committee on Human
Services and Elderly Affairs. 1991 (SL call #; MR 500. 1M3 H9 R46 1989 vol.1 c.2) 79

pages.

This report resents findings and recommendations specific to the events sur-

rounding the deaths of two foster children in 1987. Although the report specifically

addresses these two deaths, what led up to them and what was done afterwards,

the problems within the social services system described in the report are

indicative of what's wrong with the whole system in Mass. (This report does not

discuss the courts).

Report of the Special Subcommittee on Foster Care, vol.2: the foster care system, the

child abuse reporting and investigation system. Joint Committee on Human Services

and Elderly Affairs. Aug. 1991 (SL call #: MR 500. 1M3 H9 R46 1989 v.2 c.2) 306

pages.

This report was prepared by the same group which prepared the above listing.

Although this report was also inspired by the deaths of 2 foster children, this

report addresses the foster care system in general. The report appears to

address just about every issue regarding foster care imaginable, and in great

detail. There is also a section on the courts which includes findings and recom-

mendations. (There is one 6 page section on the courts exclusively. Also, several

other sections address legal issues in part).

Findings and Recommendations of the Report of the Special Subcommittee on Foster

Care. The Joint Committee on Human Services and Elderly Affairs. 1991 (SL call#:

MR 500. 1M3 H9 F67 1990) 67 pages.

This report presents findings and recommendations on many issues in foster

care. Although it was produced by the same group which prepared the above

reports, it is presented in a different format, and is a lot shorter. Topics include:

location and distribution of children in foster care, licensing and monitoring,

recruiting, how children enter foster care, types of homes, services to foster

children, etc. The report also includes a section on the courts and foster children,

although it is only 2 pages. (This report contains a small section on the court

system).

Special Subcommittee on Foster care: general findings and recommendations. 1 990

(SL call#: MR 500. 1M3 H9 G46 1990) 18 pages.

This report is from the same committee which issued the above reports. This

report appears to be a more general form, like a summary, of those reports. It

appears to present the same findings and recommendations as the longer report.

(This report does not discuss the courts).

Care and Protection Proceedings. Committee on Care and Protection and CHINS
Proceedings. District Court Dept. of the Trial Court, Standards of Judicial Practice.

1988 (SL call #; MR 440M3 S73 c.1) 250 pages.

Describes the purpose for the standards for care and protection proceedings and

for the proceedings themselves. Also describes the law affecting proceedings

and the proceedings in general by reciting the relevant law and providing
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commentary. This document is wholly descriptive. (This document discusses the

courts exclusively). (This report is also listed in the CHINS section).

Foster Care Advisory Panel, Preliminary Report. 1988 (SL call #: MR 360M3 F67 1988

C.2) 24 pages.

This study was made by a panel which was created to review and make recom-

mendations on the following; information sharing between state and public and

private agencies, procedures and protocols concerning deaths and serious

injuries of children in foster care, the relationship between DSS/OFC and private

foster care placement and the adequacy of existing systems for reviewing and

monitoring foster placements. The panel reviewed each area and made recom-

mendations for their improvement. (This report does not discuss court process or

procedure, but it does discuss several statutes pertaining to the care of children

(G.L c. 119, s.51B(9) and (10), 51E, c. 66As.2(c), c. 123, and c. 536.)).

Special Commission on Foster Care: a final report. Feb. 1987 (report to the Executive

Office of Human Services) (SL call #: 360.2M3 R47 1987. Film #: 913/237) 80 pages.

This report is portioned into 4 major sections covered by 4 subcommittees:

services, service coordination, legal and policy, and finances. Each section

includes extensive findings and recommendations based on the subcommittees'

meetings and several public hearings. The section on legal and policy issues

includes findings and recommendations on: the court system, judicial account-

ability, the role of attorneys, court process, professional foster care, placement

policy, homefinding, quality of service, and foster care review units. The appendix

includes a discussion on minority foster children, and statistics on the characteris-

tics of foster children. (This report includes an 8 page section on the courts).

P.A.C. T., Parents and Children Together: a specialized foster care pilot project

Mass. Dept. of Social Services. 1986 (SL call#: MR 363M3 P34 1986 c.1) 30 pages.

P.A.C.T. is a project that was begun to support those foster parents with the

neediest children. Foster Parents who were willing to provide special services like

physical therapy or tutoring were matched with foster children who were in need

of those services. This report consists of case examples and results from a survey

of project foster parents. The report also contains recommendations for expan-

sion of the project. The appendix includes a data summary, description of

services, and a statewide plan. (This report does not discuss the courts).

Report to the Legislature on the Work of the Institutional Abuse Sub-committee of the

Commission on Violence Against Children: Part I, Interim Report. Executive Depart-

ment, Governor's Office of Human Resources. 1984 (SL call #: MR 360.3M3 R46

1984 c.1) 45 pages.

The Commission on Violence Against Children was created by G.L. c. 288 to

conduct a study on the causes of violence against children and ways to reduce

abuse. The Sub-committee on institutional abuse concentrated on child abuse

outside of the family, e.g. in detention and treatment facilities for children, and

foster homes. This report consists primarily of a study done, at the request of the

sub-committee, by the Director of the ABA's National Legal resource Center for

Child Advocacy and Protection, on Massachusetts laws which relate to the

problem of institutional abuse of children. The report analyses the legislative and
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regulatory structure in Mass which relates to institutional abuse and includes

findings and recommendations for amendments to legislation. (This report does

not discuss the courts). (This report is also listed In the child abuse section).

Profile: demographics and foster care liistories of project and control cases. Lillian

Glickman. Permanent Planning in Foster Care Demonstration Project (Mass DPW).

1980(SLcall#: MR361M3 P47 1980C.1) 11 pages.

This report presents a descriptive profile of the demographics and foster care

histories of project and control cases in the Foster Care Demonstration Project.

(There is also a 9 month progress report which evaluates the demo, project: SL

call#; MR 361M3 P471 1980 c.1 .) (This report does not discuss the courts).

Evaluation of tfie Permanent Planning in Foster Care Demonstration Project Lillian L.

Glickman. (Mass DPW Office of Research and Evaluation). 1980 (SL call #: MR
361 M3 E926 1 980 c. 1 ) 24 pages.

This report, along with the above listing, is part of a series of studies comprising

the evaluation of the Permanent Planning Demonstration Project. This specific

report provides 2 types of background data: 1 . info on social workers' attitudes

toward termination and the extent of their knowledge of the termination process;

and 2. info on social workers' perceptions of barriers to permanent placement.

The report consists exclusively of statistics with no recommendations for improve-

ment. (This report does discuss, briefly, court procedures).

Treatment of Protective Service Cases. Alice R. Benedict (MA DPW Office on Re-

search and Evaluation) 1980 (SL call #: MR 361 M3 T743 1980 c.1) 36 pages.

This report presents a statewide description of the protective services provided to

children and their families in Massachusetts. It also highlights the variations

among the six administrative regions in Massachusetts. The report focuses

specifically on the treatment of children reported to DPW in May 1978 who were

determined to be in need of protective services because they were abused or

neglected. Findings are presented concerning the 3 phases of treatment: case

assessment (i.e., what was recommended), case activity (i.e., what was done),

and case closure. (No discussion of court process or proceedings).

Protective Service Reports in May 1978: regional variations in case characteristics

and DPW response. Alice R. Benedict. 1980 (MA DPW). (SL call #: MR 361 M3 P77

1980 c.1) 26 pages.

Like the above listing, this report presents information about children reported to

the DPW as needing protective services in May, 1978. However, this report

focuses on regional variances in se^/ices in Massachusetts. Examined are:

variances with respect to the reports themselves, DPW's response to the report,

the characteristics of reported children and their families, report sources, and

staffing. Regions covered: Boston, Springfield, Worcester, Lawrence, Greater

Boston, and New Bedford. Report contains statistical data on above topics,

including tables. The report includes no recommendations. (No discussion of

court process or proceedings).

Protective Service Reports in May 1978: a preliminary description. Sharon L. Rosen

(MA DPW) (SL call #: MR 361 M3 R66 1979 c.2) 37 pages.
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This report presents a preliminary overview of information about children reported

to the DPW as needing protective services in May of 1978. The report describes

the characteristics of the children reported, the incident which led to the report,

the family's situation and background, how the DPW responded to the incident,

the disposition of the case, etc. The report is all statistics and purely descriptive, it

contains no recommendations. (This report does not discuss the courts).

Report of the Massachusetts Child Abuse and Neglect Fact-Finding Commission.

1978 (SL call#: MR 362.75M3 R46 1978 c. 1)52 pages.

This report is the result of an investigation inio one specific case of child abuse. It

describes the BIB-7 chronology of events leading to the incident, determines the

involvement of public and private agencies, and reviews the policies and proce-

dures of the DPW. The report also contains a short section of findings and

recommendations. (This report contains a few recommendations for the courts).

(This report is also listed in the child abuse section).

Survey of the Implementation of the New Protective Service Model of the Massachu-

setts Department of Public Welfare. Office for Children, July 1978 (SL call #: MR
362.71 M3 S87 1978 c.1) 58 pages.

In 1978, the DPW inaugurated a new protective service model for Mass. The

functions of screening, assessment, emergency services and court investigation

would take place at regional Protective Service Units (PSU) and then the cases

would be transferred to local community service area offices for follow-through

and treatment. This report is a survey of all DPW staff to identify issues around the

implementation of this new protective service model. The survey covers the

education, caseloads, training etc, of the staff. The report consists mostly of

descriptive tables based on the results of the survey. (This report does not

discuss the courts).

In Search ofCES (Comprehensive Emergency Services). Estelle Raiffa. 1977.(SL call

#: MR 361 M3 R24 v.2) 40 pages.

The first thirty pages of this report consist of answers to about 20 questions

posed by the author to workers at various community services offices about their

services to children. The community service offices who participated are those at:

Grove Hall-Dimmock St., Roxbury Crossing, Hancock St., Church St., and Adams

St. The workers were asked about how they handle certain cases, how they could

improve their services, what resources they use and what resources are lacking,

etc. The last ten pages of this report discusses what's needed to improve foster

care, day care and describes the Chelsea-Revere-Winthrop child support

enforcement operation. (The courts are discussed briefly in the child support

section and at a few other points).

Report to Governor Sargent by the Governor's Commission on Adoption and Foster

Care. 1973 (SL call # MR 362.73M3 R45 1973 c.1) 12 pages.

This report identifies problems in Massachusetts relating to adoption and foster

care. It evaluates BIB-8 existing procedure and makes some recommendations

for changes in statutes or procedures relating to adoption and foster care. (This

report does not discuss the courts). (This report is also listed in the adoption

section)
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Adoption
\Nho are the Waiting Cliildren: an oven/iew of tlie adoption services system in tlie

Massachusetts Department of Social Services. James M. Breay. (Exec. Office of

Health and Human Services, Department of Social Services). 1992 (SL call #: MR
363M3 W46 1992 c.2) 73 pages.

This report focuses on the adoption services provided by the Massachusetts

Department of Social Services. The report was addressed to the DSS so the

findings and recommendations within are directed at that organization. Findings

and recommendations are made in reference to: children in the adoption process

and in DSS custody, current adoption workloads, children adopted through DSS,

adoption practice and procedures, etc. (No discussion of court process or

procedures).

Disruptions in Adoptive Placements: a research study. Carol Boneh.(Mass DPW
Office of Research and Evaluation), 1979 (SL call #: MR 361 M3 D57 1979 c.2) 27

pages.

This report looks at what factors are associated with adoptive disruptions (when a

child is removed from an adoptive placement) and which factors can predict

disruptions. The author reviewed case records in the Adoption Placement Unit

and presents her findings in statistical form in this report. The report does not

contain recommendations, only the authors findings regarding adoptive disrup-

tions. Topics looked at include: characteristics of the adoptive family and child,

DPW response to disruptions, foster home adoptive placement and others. (This

report does not discuss the courts).

Report to Governor Sargent by the Governor's Commission on Adoption and Foster

Care. 1973 (SL call # MR 362.73M3 R45 1973 c.1) 12 pages.

This report identifies problems in Massachusetts relating to adoption and foster

care. It evaluates existing procedure and makes some recommendations for

changes in statutes or procedures relating to adoption and foster care. (This

report does not discuss the courts). (This report is also listed in the Care and

Protection section).

Governor's Commission on Adoption and Foster care, Subcommittee on Changes in

the Law: Report on Independent Adoption. Lurana Snow. 1972 (SL call #: MR
362.7M3 G722r) 70 pages.

This report looks at the problems surrounding independent adoptions. It dis-

cusses present statutes and their implementation, laws of some other states and

possible means of regulating the process. The report also analyzes various

alternatives to the present law and what goals the program should work towards.

(This report does not discuss the courts).

CHINS
In Trouble: children and families in need of services. Mass. General Court, Special

Legislative Commission on Children in Need of Services. 1989 (SL call #: MR 502M3

1987 C56 158 c.1) 62 pages.

This report presents findings and recommendations in four areas: profiles of

children and families in need of services (review of conduct and characteristics),
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roles and responsibilities of schools (e.g. truancy), law and the courts, and

services for adolescents and families in need. The section on the courts exam-

ines the role of the judicial system and options for reform of the CHINS statute. It

also includes discussion on the roles of the attorney, guardians ad litem, advo-

cates, and probation officers, judicial Involvement, and access to the courts. (This

report includes a 22 pg section on the courts).

Care and Protection Proceedings, Committee on Care and Protection and CHINS
Proceedings. District Court Dept. of the Trial Court, Standards of Judicial Practice.

1988 (SL call #; MR 440M3 S73 c.1) 250 pages.

Describes the purpose for the standards for care and protection proceedings

and for the proceedings themselves. Also describes the law affecting proceed-

ings and the proceedings in general by reciting the relevant law and providing

commentary. This document is wholly descriptive. (This document discusses the

courts exclusively). (This report is also listed in the Care and Protection section)

Residential Programs for Court Involved Youth in Massachusetts. Juliette E. Fay (of

the Committee on Criminal Justice). March 1979 (SL call#: MR 364 .4M3 F38 1979)

61 pages.

This report is part of a study prepared pursuant to the monitoring requirement of

the federal Juvenile Justice and Delinquency Prevention Act to determine the

degree to which adults and juvenile offenders in correctional institutions have

been separated and to determine the progress made in achieving the

deinstitutionalization of status offenders (CHINS). This specific report examines

the group residential programs for court-involved youth and focuses particularly

on CHINS. The report looks at what types of services are offered and the types of

youths that are served. (This report does not discuss the courts).

Diagnostic Study of the Massachusetts Children in Need of Services Program. ABT
Associates, Inc. (for the Committee on Criminal Justice). 1978 (SL call#: MR 364.4M3

D5 1978 C.2) 193 pages.

This is a research study which looks at a number of issues related to CHINS. It

outlines the history and organization of CHINS, analyzes its services and client

flow, and examines the characteristics of CHINS children and their families. The

study also describes and analyzes the court process and makes findings based

on surveys of courts and service providers. The study also compares the Mass

system to other states and makes recommendations for change. (This study

includes sections on the court system).

Child Support and Custody
CSE Connection. Newsletter of the Mass Dept of Revenue, Child Support Enforce-

ment Division. Jan. 1988+ (SL call #: MR 336.28M3 C56) 4 pages each newsletter.

Each of these newsletters is about four pages long and contains general updates

on what's going on in Child Support Enforcement. Articles examine various

departments' successful enforcement techniques, new laws, etc. The bound

volume under this call number contains only a few issues from 1988. (Some

articles discuss the courts).
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Child Support Enforcement Division Final Report. Mass Dept of Revenue. 1 987 (SL

call #; MR 336.28M3 F56 1987 c.1. The 1988 report is also available: SL call # MR
336.28M3 P72 1988 c.1) 86 pages.

This report documents the status of the CSE (Child Support Enforcement) system

since its transfer in 1987 from welfare to the Dept of Revenue. The report recom-

mends a plan to create a model CSE system. It also makes specific recommen-

dations for reorganizing the system. (The court system is discussed throughout

the report).

Annual Report 1986-87. Middlesex County District Attorney's Office, Child Support

Enforcement Unit (SL call #: MR 440.53M3 A56 1986-87 c.1) 15 pages.

This is a report by the Middlesex DA's office and is a review of their program of

child support enforcement in 1986-87. It outlines what techniques have been

successful in collecting support, new laws affecting child support collection, and

accomplishments the office has made (statistics on collections made). The report

also identifies goals and objectives for improving collections. (The courts are

discussed throughout this report).

Recommendations of the Governor's Commission on Child Support. Governor's

Office of Human Resources. 1985 (SL call #: MR 353.09M3 1984 056 R43) 12 pages.

This report presents recommendations designed to bring Massachusetts into

compliance with federal amendments and create a better child support system.

The report discuses the new federally-mandated requirements, and makes

findings and recommendations regarding the present Massachusetts system.

Recommendations are made in areas like; administrative guidelines, jurisdiction,

and income assignment. (Court procedures on child support issues are dis-

cussed throughout the report).

Governor's Commission on Child Support. Transcript of meeting. 1985 (SL call #: MR
353.09M3 1984 056 M44 c.1) 256 pages.

This is the transcript of one of the meetings this commission had before it issued

its final report (which was finished in Oct. of 1985 and is also on this list). Several

relevant issues are discussed at length. (The courts are discussed periodically

throughout the meeting).

Economic Child Abuse: a report on child support enforcement in Massachusetts.

John Laramore. South Middlesex Opportunity Council, Inc. and South Middlesex

Legal Service, Inc., 1985 (this report has already been copied) 79 pages.

This report looks at the operation of the Massachusetts child support enforcement

system. It discusses the reasons for the present problems in the system and

recommends steps to improve collections. The report BIB-12 examines the

federal IV-D program and the Mass. court system extensively. The report also

examines the systems presently being used with success in other states. (The

court process in Massachusetts is discussed in detail throughout most of the

report).
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Report on the Impact of Wage Assignment Legislation in the District Court Depart-

ment, Trial Court of Mass. Richard E. Weisman, Department of Health and Hunnan

Services. Prepared for the Director of the Child Support Enforcement Unit and the

Chief Justice, District Court Dept. of the Trial Court, 1983 (SL call #; MR 440M3 W34
1983) 50 pages.

This report describes the Mass. Child Support Program (the Child Support

Agency) and how the courts are involved. It identifies problems in child support

enforcement in the District Court Dept. (internal, external and constitutional

problems). The report also discusses the wage assignment program and makes

recommendations for change. (This report deal exclusively with the court sys-

tem).

Mass. General Court: Joint Committee on Post Audit and Oversight, DPW's Child

Support Enforcement Program. 1976 (SL call#: MR 500. 1M3 D463 1976 c.2) 58

pages.

This is an audit to determine the efficiency and effectiveness of the Child Support

Enforcement Unit of the DPW in its administration of the Child Support Enforce-

ment program. The report examines the administrative structure and policy of the

Unit in relation to its responsibilities and reviews the actual practice of the Unit.

The report includes a description of the Child Support Enforcement Unit and

Program and makes recommendations for improvement. The appendix includes

a synopsis of child support laws and statistics on collections by region. (This

report includes a chapter on the probate and district courts. (2 1/2 pgs))

P.L. 93-647: A Federal Dragnet in Violation of Human Rights. Marjorie Eltzroth. Aug.

1975 (SL call#: MR 364.682M3 P53 1975) 19 pages.

This report examines Part B of P.L.93-647, the federal law also known as Title IV-

D: the Parent Locator Service. It reviews and criticizes the law and its implications

for various individual rights. It also includes a brief chapter on whether MA should

comply with the law. (This report does not discuss the courts).

Family Support Laws: an inquiry into enforcement of non-support. Commonwealth of

Massachusetts Advisory Council on Home and Family. 1972 (SL call#: MR 362.82M3

F47 1972) 23 pages.

This is a descriptive research study based on court records in Mass. It examines

the reasons for non-support, how effective and efficient the courts are, and

sanctions given for non-support. The report deals primarily with criminal non-

support rather than civil. Primarily a picture of the law in MA and what's wrong

with it. Includes no recommendations. (This report discusses the courts exclu-

sively).

Child Abuse
Child Abuse: a study by the League of Women Voters of Massachusetts. Oct. 1 990

(State Library (SL) call#: HV 6626.5 .C56 1990) 24 pages.

This report presents an overview of the child abuse situation in Mass and recom-

mends changes. The report examines such topics as the causes of child abuse,

characteristics of abusers and victims, and child abuse legislation. The report

also describes the judiciary's role in child abuse prevention. It explains which

courts may be involved in child abuse cases, how cases flow through the
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Superior Court, and sentencing and treatment of abusers. The report also naakes

recommendations on how the legal procedure, and the performance of judges

and DA'S, can be improved. (This report includes a few small sections on the

court system (about 6 pages total)).

Massachusetts Special Commission on Violence against Children: Final Report of the

Sub-committee on Substantiation, Fair hearings for Alleged perpetrators, and Central

registry. Prepared for the Joint Human Services Committee, 1989 (SL call #: MR
502M3 1983 C56 A55 1989) 75 pages.

This report is a review of DSS policies and procedures regarding decisions to

support reports of child abuse and neglect, and procedures to review or appeal

such decisions, adequacy of fair hearings for alleged perpetrators, and the use of

the state's central registry of child abuse and neglect. The report contains

recommendations for each area, for modifying existing legislation, regulation and

policy, and for improving DSS policies and practices. (This report does not

discuss the courts).

Strengthening Families and Preventing Child Abuse: a blueprint for Massachusetts.

Executive Office of Human Services: Special BIB-14 Commission on Violence Against

Children. 1988 (SL call # MR 502M3, 1983, C56, S87) 51 pages.

This report presents an outline of what should be done to reduce and prevent

child abuse in the form of a "model" for prevention. The model is organized

around 4 factors: cultural, social, family, and child. The report describes how
these 4 factors must interact successfully to prevent abuse. The report includes a

history of preventive efforts that have been made in Mass in the past. It also

includes 2 small sections on judicial goals and legal reform, but the majority of the

report addresses issues in education, health care, the family, social services and

the workplace. The report includes findings and recommendations in all of these

areas. (This report includes about 4 pages on court issues). * note: this report

may also be listed as : It's Never Too Soon: a blueprint for preventing child abuse

by strengthening Massachusetts families. Mass. Special Legislative Commission

on Violence Against Children and the Executive Office of Human Services. 1988.

(SL call # MR 502M3, 1983, C56, 187, c.2).

Report to the Legislature on the Work of the Institutional Abuse Sub-committee of the

Commission on Violence Against Children: Part I, Interim Report. Executive Depart-

ment, Governor's Office of Human Resources. 1984 (SL call #: MR 360.3M3 R46

1984 0.1) 45 pages.

The Commission on Violence Against Children was created by G.L. c. 288 to

conduct a study on the causes of violence against children and ways to reduce

abuse. The Sub-committee on institutional abuse concentrated on child abuse

outside of the family, e.g. in detention and treatment facilities for children, and

foster homes. This report consists primarily of a study done, at the request of the

sub-committee, by the Director of the ABA's National Legal resource Center for

Child Advocacy and Protection, on Massachusetts laws which relate to the

problem of institutional abuse of children. The report analyses the legislative and

regulatory structure in Mass which relates to institutional abuse and includes
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findings and recommendations for amendments to legislation. (This report does

not discuss thie courts). (This report is also listed in the Care and Protection

section)

Report of the Massachusetts Child Abuse and Neglect Fact-Finding Commission.

1978 (SL call#: MR 362.75M3 R46 1978 c.1) 52 pages.

This report is the result of an investigation of one specific case of child abuse. It

examines the chronology of events leading to the incident, determines the

involvement of public and private agencies, and reviews the policies and proce-

dures of the DPW. The report also contains a short section of findings and

recommendations. (This report contains a few recommendations for the courts).

(This report is also listed in the Care and Protection section)

Miscellaneous
Children and the Courts

Report of the Governor's/Mass Bar Association's Commission on the Unmet Legal

Needs of Children. 1987 56 pages.

This report is concerned with three broad areas of children's issues: state

intervention into family life to protect children, court proceedings directed at

children, and resources and training. The report presents a detailed review of the

court system in Mass as it deals with children's needs and makes extensive

recommendations for its improvement. Various topics are discussed at length,

including: due process, termination of parental rights, guardians ad litem, divorce

and custody, structure and jurisdiction, CHINS, parental kidnapping, the creation

of a family court, and others. (This report deals exclusively with the courts and the

legal process concerning children's needs).

Report of the Special Commission on Probate and Family Court Procedures. 1 982

(this report has already been copied) 106 pages.

This report examines the ways in which family life in Mass is affected by court

policies and procedures. Topics discussed include: divorce, family violence,

child custody proceedings, conciliation and mediation, and others. The report

also analyses MA statutes which impact family life, makes recommendations,

suggests ways of implementing changes and proposes new legislation. (The

courts are discussed throughout this report)

Services to Children and Families

Mass. Office for Children: Help for Children Policy and Procedures Manual. 1 987 (SL

call#: MR 362.7M3 H441 1987) 50 pages.

This report sets forth the standards and procedures for each program component

within the context of office operations. It also describes the backgrounds of OFC
and HFC, their philosophy, goals and functions, and staff structure. It also

describes how the office works, how cases are handled and provides information

on referrals and advocacy. (This report does not discuss the courts)

Annual Report. Mass Help for Children. 1987 (SL call #: MR 362.7M3 H45) 38 pages.

This report describes Help for Children (part of Office for Children) and the

activities of the group in 1987. The report presents information on what kinds of
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cases were handled and how, profiles families and children served, and statistics

on what kinds of services were rendered and how often. It also discusses residen-

tial placennent, CHINS, and respite care. The report includes recommendations for

general change directed at other child service agencies, e.g., the Dept of educa-

tion. (This report does not discuss the courts).

Legislative Reports' News From the OFC/SAC Legislative Network. A newsletter from

Mass Office for Children. March 1985-k (SL call #: MR 362.7M3 L42) 5 pages each

report.

These newsletters provide updates on new legislation, budget plans, federal

issues, etc. The issues start in March, 1985 and the most recent, under this call

number, is Feb-March 1991 . (There doesn't appear to be much discussion of

courts).

Child Welfare Services Program Review: final report. Mass Dept of Social Services,

July 1982. Prepared by the Children's Bureau Division, Administration for Children,

Youth and Families, U.S. Department of Health and Human Services, Region I. 1982

(SL call#: HV 742 .M4 M33 1982 c.2) 100 pages.

This study was intended to identify the strengths and weaknesses in the current

child welfare services system. The study was conducted by a team which con-

sisted of both state and federal members. The report is framed around 13 "stan-

dards" identified by the team as those a child welfare agency should meet. BIB-17

The report compares the DSS in Mass to these standards and analyzes how Mass

measures up. The report then offers recommendations on how the Mass DSS can

improve to meet the standards. Topics include: staff, monitoring services, coopera-

tion with other agencies, child protective sen/ices, foster care, adoption, child

abuse, etc. The report also includes a response from the DSS to the study. (This

report includes some discussion on the courts throughout).

Annual Report 1981. Mass Office for Children and Statewide Advisory Council (SL

call#: MR 362.7M3 A55 1981 c.1) 8 pages.

This report briefly evaluates many topics, including: the Department of Social

Services, day care, the children's budget, OFC management, and SAC structure

and function. It also discusses what OFC is planning for the year ahead. The report

makes no recommendations. (This report does not discuss the court process).

Children's Services Needs Assessment. Mass. Office for Children. Statewide report,

1979 (SL call#: MR 362.7M3 032 1979 c.2) 88 pages.

This report presents an analysis of the problems in children's services. It examines

residential services, protective services, day care, summer programs, and income

maintenance. The report examines each region of Mass separately and examines

their individual needs and makes recommendation for their improvement. (This

report does not discuss the courts).

Massachusetts Children, Lost Between the Cracks: a report on the history and mission

of the l\/lassachusetts Office for Children. 1979 (SL call#: MR 362.7M3 034 1979) 47

pages.

This report presents an overview of the Office for Children: how it was created,

what they do, etc. It also contains a large appendix which includes an OFC

178 Supreme Judicial Court Commission on Juvenile Justice Final Report



organizational chart, the OFC budget, OFC progranns and activities in FY 1979,

and case data. (This report does not discuss the courts).

Welfare Census Project. Paper #2. Mass DPW, Office of Research and Planning.

1978 (SL call#: 361M3W453 1978 no.1 c.1) 12 pages.

This report presents statistics on AFDC families headed by women and AFDC
families headed by unemployed fathers. The report compares the two types, as

well as BIB-18 new and former recipients and their welfare and employment

histories. The report contains no recommendations, it is wholly descriptive. (This

report does not discuss the courts).

Children's Rights Boston: the office. 1978. Mass Office for Children (SL call #: MR
362.7M3 054 1978) 18 pages.

This report was prepared in response to requests received by the Legal Unit of

the Office for Children for information on children's rights. The report describes

the children's sen/ices agencies in Mass. (DPW, DMH, DPH, DYS, OFC) and

what they do. The report includes a section on children and the courts which

contains descriptions of CHINS and Care and Protection. The report describes

how the court process works and indicates some problems in the system. (This

report includes a 4 page section on the courts).

The Children's Puzzle: a study of services to children in Massachusetts. UMASS
Institute for Governmental Services (Children's Services task Force). 1977 (SL call #:

MR 378.31 3M3 C55 1977 c.2) 61 pages.

This study was conducted by a task force commissioned by the House Ways and

Means Committee to conduct a statewide investigation of publicly supported

services to children. The task force made findings and recommendations after

interviewing state and private employees and children, and reviewing private

programs, humans services agencies, and documents. Sections of the report

include reviews of: state agencies, dept. of educ, OFC, Mass Rehabilitation

Commission, DYS, DPH, DMH, DPW. Report also examines case management,

services (including residential, CHINS, and Care and Protection) and personnel.

(No discussion of court process or procedure).

Principles and Recommendations for the Organization of Children and Family

Sen/ices. Mass Committee on the Organization of Children's Services, 1977 (SL call

#: MR 362.7M3 P75 c.1) (there is also a lengthy appendix under separate cover. SL

call #: MR 362.7M3 P75 App. c.2) 28 pages.

This report was presented to the Statewide Advisory Council by the Organization

of Children's Services Committee. The Committee conducted public hearings on

the organization of children's services, and interviewed various officials in order to

determine what changes should be made in the system. The report describes the

present system in Mass and makes recommendations for changes in organiza-

tion. (This report does not discuss court process or procedure).
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Reorganization of Services to Cliildren and Tiieir Families Provided by Agencies

Witliin tiie Executive Office ofiHuman Sen/ices: problems and possible solutions.

Elton B. Klibanoff, Project Director, 1976 (SL call #: MR 360M3 R452 1976) 43 pages.

This report identifies the routes of intake for children and families needing

services (e.g. abused, neglected or abandoned children usually use G.L.c. 119,

DPW, DMH, 766, or a hospital when seeking services). Next, the report identifies

what is wrong with the system and the routes of Intake and presents several

options for reorganization. The report also makes recommendations as to what

the role of each agency should be. (This report does not discuss the courts).

Final Revision of Task Force Report on Children and Family Sen/ices Reorganization.

Mass. Executive Office of Human services. Boston, 1976 (SL call#: MR 360M3 F563

1976) 122 pages.

This report discusses problem areas within the children's services system and

suggests 5 "options" encompassing legislative and administrative reorganization.

The report focuses on 12 specific service-related and management problems

within the system so that each one is looked at in detail. (This report does not

discuss the courts).

Summary Report: reorganization of family and children's services. Executive Office of

Human Services. 1976 (SL call #; MR 360 M3 R45 1976) 8 pages.

This report examines a proposed piece of legislation designed to reorganize

family and children's services. The legislation is Bill H.4856. The Bill proposed

merging two or more of the current service organizations into one entitled the

Department of Family and Children's Services. The report describes the features

of the legislation and proposed amendments. (No discussion of court process or

procedure).

Annual Report 1975. Mass Office for Children (SL call #: MR 362.7M3 C536r c.2) 19

pages.

This report describes OFC and what it does. It also outlines the OFC budget

request for the upcoming year. (This report does not discuss the courts).

A New Approach to the Development of Children's Sen/ices in Massachusetts. Mass

Office for Children. 1973 (SL call #: MR 362.7M3 N47 1973) 6 pages.

This report is a sort of introduction to the Office for Children. It appears to have

been issued when the Office was first established. It explains what problems in

the children's senyices system led to the creation of the OFC, explains the

structure of the OFC, what OFC will do, etc. (This report does not discuss the

courts).

Children and Families, In General.

Mass Conference on Children, Youth, and Families. Proceedings. Sponsored by the

Governor's Advisory Committee on Children and the Family, 1981 (SL call #: MR
362.74M3 C64 1981 c.2) 109 pages.

Conference examined issues affecting children and families in Mass. and

existing policies and practices in the public and private sector. The report

discusses proposals for new strategies of social service to strengthen families.

(This report does not discuss the courts).
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Child and the Family: report of the Governor's Advisory Committee. 1980 (SL call #;

MR 362.74M3 C45 1980 c.2) 31 pages.

This report examines the problems facing Massachusetts families in general.

Findings and recommendations are made in several areas, including: family

health, education, families and the law, elder citizens and families in crisis. None

of these areas is looked at in depth. The section entitled "families and the law"

consists primarily of a recommendation that the Governor set up a special

commission to examine the courts, and includes no concrete findings or sugges-

tions.

Fiscal Issues
Mass Childwatch '90: a report on the status of children in Boston. Mass Office for

Children, Oct. 1990 (SL call #: MR 362.7M3 M47 1989) 29 pages each volume.

This is one of several reports issued under the title "Childwatch" which examines

how state funding cuts are affecting children in Massachusetts. The other reports

concentrate on other Mass towns and cities: e.g. Fitchburg, Lynn, Springfield,

etc. and there is also a report on the Commonwealth as a whole. There are six

volumes in all. The reports present statistics on children and violence, health care

for children, education, poverty, child care, etc. This report contains no recom-

mendations, (this report does not discuss the courts).

Testimony before House ways and l\/leans Committee in support of Office for Chil-

dren, budget request for 1988, Mary Kay Leonard. (SL call #: MR 362.7M3 T47 1987)

20 pages.

The first part of this report presents statistics on how many cases the various

Councils for Children around the state have handled in the past year and also

gives an example of one such case for each Council. The second part of the

report consists of Leonard's testimony on what OFC is doing, the services it

provides and what funds are needed for its continued operation. (This report

does not discuss the courts).

For Want of a Nail: the impact of federal budget cuts on children in IVIassachusetts.

Mass Advocacy Center, in collaboration with Councils for Children and the Public

Affairs Committee of the Junior League, 1982 (SL call #: HV 742 .M4 F67) 69 pages.

This report was put together by Mass Advocacy, Council for Children, Statewide

Advisory Council, Council to the Office for Children, Children's Defense Fund, the

Junior Leagues and Child Watch (a nation-wide effort to document the impact of

federal budget cuts and policy changes on children). The authors interviewed

representatives of all areas in the human services system about the impact state

and federal budget cuts are having on AFDC (Aid to Families with Dependent

Children), child care and child welfare. The report describes the federal policy

changes which affect child welfare, the state's response and changes in state

policy. It also contains recommendations addressed to the state legislature. (This

report does not discuss the courts).
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